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An emblematic example in this respect are Comunas 8 and 13 of Medellin, where the diffe-
rences between the current actions of recruitment and those that had been carried out by the
combatant armed groups are difficult to ascertain and where an important focus of recruitment
of boys, girls and adolescents since 2007 is recognized, with a current population at risk of more
than 100 persons under 18 years*®2. The delicate situation has been repeatedly denounced by
the Mayor’s Office, the Municipal Legal Representative, and non-governmental organizations,
who affirm that boys, girls and adolescents are used for the collection of extortions, and ca-
rrying arms and drugs. The non-recognition of paramilitary groups as permanent perpetrators
of recruitment has become particularly relevant in this case, where there are worrying decla-
rations that deny the existence of recruitment and detract from its importance "/ believe that
calling it recruitment is wrong, because there is not one group in the city that controls the territory
with the exclusion of the legitimate authority of the State”.

The use of women also shows that their situation does not vary significantly with respect to
the dynamics by which they were being recruited by paramilitaries. "The situation of the girls
in that area is one that has not changed, the actors have changed; the guerrilla before, [when]
the bands arrived, now the paramilitaries. (...) | think that at the moment their situation has wor-
sened, because there is a moment, in adolescence, when they fall in love with the warriors, the
handsome, those quite... it is as if they fall for that”®. The warning reveals the existence of a
patriarchal normative model, where women are inexorably under the power of a male that
controls and incentives them to seek recognition and security, abandoning their own resources
and being submitted to the traditional roles of protection and care of the home?*s.

It is obvious, then, that paramilitaries continue to recruit boys, girls and adolescents, igno-
ring the agreement with the Government, in Santafé de Ralito, of ceasing the recruitment of
persons under 18 years of age. This is verified by the declarations of OAS/MAPP, UNHCHR,
UNICEF, the Representative of the Secretary General of the United Nations on Children and
Armed Conflict, and national human rights organizations, where the use of persons under 18
years in groups that did not demobilize or that rearmed after demobilization and which are
identified as part of the paramilitary structures is noticed. In this respect, it was known that

162 In the matter, see: EL PAIS “Recruitment in Comuna 13 would be the more serious case. Children: goal of delinquents”. February 13th, 2007;
PARTICIPANDES “Greater concern due to recruitment of children in Medellin Comunas” 6 March 2009. in www.somosmas.org

163 PARTICIPANDES “Greater concern by recruitment of children in Medellin Comunas” 6 March 2009. in www.somosmas.org

164 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS INTHE ARMED CONFLICT IN COLOMBIA (2007 A Journey
through the Colombian School from the perspective of the Rights of Infancy and Adolescence 2006 — 2007. Page 75.

165 See Report of the “Work Table on Women and Armed Conflict” in Colombia, 2008.
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after the end of the negotiations, many of the boys, girls and adolescents were transferred to
different regions to increase in numbers the presence of other paramilitary groups, or to have
them join emergent and delinquent bands at the service of traffic of drugs, arms or persons®.
"One finds in the ranks of these groups a considerable number of former members, demobilized
and non-demobilized, voluntarily and forcibly recruited, of paramilitary organizations (...) those
who resist recruitment are murdered or must displace to save their lives”,

Recent reports by UNHCHR have indicated its concern for the recruitment perpetrated by pa-
ramilitary groups in areas like Comunas 8 and 13 of Medellin (Antioquia), Monteria (Cérdoba),
Resquardo El Carmen (Norte de Santander), Tame and Arauca (Arauca)**®. On their part, hu-
man rights organizations have also denounced the recruitment of boys, girls and adolescents
into paramilitary groups in Putumayo, Meta and Cauca®*9, reporting, in the last department,
recruitment and use of girls that are “bought” or “rented” for several months to render sexual
services to members of the group and submitted to forced and degrading jobs.

The Secretary General of the United Nations on Children and Armed Conflicts also referred
to it, saying that "Every time there is a greater concern due to denunciations of violations and
abuses committed against children by the new illegally organized armed groups. These groups,
like Aguilas Negras, Manos Negras, Organizacion Nueva Generacion or Los Rastrojos, are deeply
involved in delinquent activities basically related to drug trafficking. During the period considered,
denunciations have been received about the recruitment and use of children by the mentioned
groups, in Valle del Cauca department; the city of Cartagena, in Bolivar; and the city of Medellin,
in Antioquia™°.

As non-governmental organizations and international organisms like OAS have repeatedly denounced. See: EL TIEMPO “Delinquent bands
of paramilitaries are recruiting youths, OAS denounces”. 24 September 2008.

Office of the High Commissioner of the United Nations for Human Rights (19 February 2009): Op. cit. Paragraph 43.

Office of the High Commissioner of the United Nations for Human Rights (20 January 2006): Op. cit. Paragraph 63 and Annex 2 Paragraph
81.

Information provided by: CIDH, Corporacion Vinculos, Coalition against the involvlement of boys, girls and adolescents in the armed conflict
in Colombia.

Report of the Secretary General of the United Nations on Children and Armed Conflicts, document A/62/609-S/2007/757, 21 December 2007,
paragraph 116.



Ul
o

Alternate Report to the Colombian State’s Report on the Fulfillment of the Optional Protocol on the Involvement of Children in Armed Conflict ——e—@———0

OALICO

“They do not let us be young and now they use us, point at us, and mistreat us

3.3. The School as a Recruitment Space

7171

Although the norms of International Humanitarian Law protect schools as assets linked directly
to the civilian population, the State Security Forces and the illegal armed groups participating
in the hostilities attack, occupy, and use them as spaces apt for recruitment. In this sense, the
place of the school in the field of recruitment is ambivalent and complex since, although it is
a meeting place, of formative and civilian character, unfortunately, in the context of the ar-
med conflict in Colombia, it has become a space of constant presence of the armed groups
that, among other things, look forward to recruiting students and convincing them to join their
ranks.

The illegal armed groups that participate in the hostilities use the educational institutions
as propitious settings to convince boys, girls and adolescents to join their ranks, as has been
the case in the departments of Antioquia, Arauca, Bolivar, Caldas, Cauca, Choco, Meta, Nariio,
Norte de Santander, Putumayo, Sucre and Valle del Cauca. The denunciations involve activities
of intimidation, deception, and social control.

The guerrilla intimidates teachers and students, pushing them to support the armed stru-
ggle. It often uses those spaces to indoctrinate boys, girls and adolescents in the classrooms.
"The guerrilla enters the school to entice children. An example that | knew happened in Macare-
na (Meta), where the Seventh and the Yari Fronts of FARC were around when the children had a
break, and they began to tell them to enter the guerrilla, that they would have everything and
would not have to study to get money and new arms. That is evil because they separate them from
the school and the family™7.

The paramilitaries, on their part, besiege the institutions, waiting for the boys, girls and ado-
lescents outside the buildings, to sell them the idea of joining their groups in exchange for mo-
ney and other benefits, looking for information or carrying our control actions. Two emblematic
examples occurred in Medellin (Antioquia). The more worrying case happened on July 11*, 2007,
when four men arrived at the educational institution Colegio Cedepro, in search of the directors,

171 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (2008): Bulletin
Putchipu No 20 “Conscientious youths who also have feelings”.

172 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (17 September
2009): Report of the Workshop. Testimonial of an adolescent.
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requesting that the institution organized a group of youths to take them by bus to Centro Ad-
ministrativo La Alpujarra, in order to participate in a support rally to paramilitary commander
Diego Fernando Murillo Bejarano, alias “don Berna”, who would begin to render his free version
before the prosecutors of the Justice and Peace Unit. Given the refusal of the directors, they
were insulted for their “lack of cooperation” and were later seriously threatened™.

In April 2008, in the department of Antioquia, there were denunciations about the incursion of
paramilitary groups in schools. Members of a paramilitary group entered into Colegio Coope-
rativo Cacique Bitagui, in the borough of San Cristdbal in the city of Medellin, to indoctrinate
and punish children who, in their opinion, were behaving badly. According to the father of one
of the punished children, they trimmed the hair of his son and threatened him. On his part,
the Deputy Municipal Legal Representative for Human Rights of San Cristobal, Jorge Ceballos,
affirms that many denunciations of similar cases have been made, that some of the cases co-
rrespond to actions of paramilitary control and that such violations of the rights of the children
happen continuously in the different boroughs of the city¥-.

It is a matter of great concern that the school is contaminated with the dynamics of war and
ends up playing an expulsion role for boys, girls and adolescents into the hands of the armed
groups, when it should be a setting for the prevention of recruitment. In this sense, a significant
aspect regarding the boys, girls and adolescents attended to by the ICBF program is that 86.8%
were studying before joining the armed group¥s. On the other hand, when the relationship
between school, involvement and indigenous groups is analyzed, the problem becomes even
more complex. In effect, many indigenous youths that have access to the right to education
in schools (often with boarding), that do not have a curriculum or practices with an adequate
differential approach for the indigenous population, the boys, girls and adolescents lose the
links with their communities and their cultural identity, elements that often make it possible to
protect the children and develop the cohesion of individuals and families*®.

Facts denounced by Corporacion CEDECIS of Medellin, July 2007.

DIARIO EL COLOMBIANO “Incursion into the school was paramilitary”, 24 April 2008, electronic version; CARACOL NOTICIAS “Paramilita-
ries punished students in schools”, 22 April 2008, in Sala de Videos (News, National, Armed Conflict) in www.canalcaracol.com and Deputy
Municipal Legal Representative Office for Human Rights of Medellin.

Consolidated data by ICBF as of 30 April 2008.

These indigenous boys, girls and adolescents are trained with curricula that are not adequate for the cultural needs of their peoples, so that
often, when they finish the formal education, they remain more isolated from their communities. Being far away from their culture and their
community, they become easy preys to the pressures or invitations of the armed groups in the conflict.
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3.4. Public Policy on Prevention

“The prevention of recruitment, liberation, protection and reinsertion are interdependent and indivisi-
ble. The efforts to develop lasting solutions to the recruitment or use of boys and girls by armed groups
or forces and to prevent their occurrence in the future, should include every child affected by an armed
conflict, and tackle other atrocious violations of the rights of children, according to applicable interna-
tional norms or the national legislation of the countries involved™”.

The State counts with some initiatives on the prevention of recruitment of minors under
18 years. Nevertheless, the information formerly reported proves that these have not been
enough, adequate or effective, and do not result in a reduction of the phenomenon that, on the
contrary, seems to be worsening. In the matter, it is worth to highlight some aspects:

+ On the one hand, one must keep in mind that there is an Intersectoral Commission for the
Prevention of Recruitment and Use of Children, formed by the Office of the Vice President of
the Republic, the Ministry of Interior and Justice, the Minister of Foreign Relations, the Minis-
ter of Defense, the Minister of Social Protection, the Minister of Education, the Presidential
Agency for Social Action and International Cooperation, the High Commissioner for Social
and Economic Reintegration, the Presidential Program Young Colombia and ICBF*2. Accor-
ding to this Commission, prevention of the recruitment of boys, girls and adolescents into
the armed conflict is conceived from the perspective of the promotion of protecting environ-
ments, to prevent the vulnerability of rights. In the words of the coordination of the Technical
Secretary Office of the Commission "the policy of prevention of recruitment is centered on a
formula that is elementary but substantive: the higher the number of children with guaranteed
rights, the lower will be the risk that those rights will be affected, including the recruitment and
use of children™7. From this perspective, the policy poses the need of coordinating relevant
sectors within the State to guarantee the rights of the boys, girls and adolescents. One of
the main objectives of this Commission is to reach those levels of coordination, playing a

177 PARIS PRINCIPLES: PRINCIPLES AND GUIDELINESS ON CHILDREN INVOLVED WITH ARMED FORCES OR GROUPS (2007): Numeral 3.4.1.
See www.coalico.org

178 The Intersectoral Commission for the Prevention of Recruitment and Use of Boys, Girls, Adolescents and Youths by lllegal Armed Groups,
created on 3 December 2007, through Decree 4690 of 2007.

179 UNICEF “Today 47 towns have a policy for the prevention of recruitment” In: http://www.universia.net.co/noticias/mas-noticias/47-munici-
pios-tienen-hoy-politica-para-la-prevencion-del-reclutamiento.html
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role of "Guards of the Rights of Children” as they have called them, so that the plans that the
different relevant institutions implement and that are a part of the National Family Welfare
System (Sistema Nacional de Bienestar Familiar), may be used as a strategy of protection
from recruitment®®. It is then evident from the role assigned to the Commission, that one has
yet to develop an integral policy of prevention and protection of boys, girls and adolescents,
that achieves a genuine articulation of the relevant sectors within the State in the guarantee
of their rights, and that goes beyond the creation of new platforms that end by framing the
existing work of the different responsible sectors in a different presentation.

Currently, there are institutional prevention programs from ICBF, the Ministry of Defense,
The High Commissioner Office for Reintegration and Young Colombia. Examples of these
initiatives are the programs against commercial sexual exploitation, the eradication of the
worst forms of child labor, and drug use. Projects are also developed that promote recrea-
tion, sports, peaceful coexistence, sexual and reproductive health, and food security, among
others. In the matter of decentralization to the territorial levels important efforts must be
recognized, as the initiative that the General Procurator office is developing since 2004 in
favor of the inclusion of children and adolescents in department and municipal plans*®*; the
work that the Intersectoral Commission carries out so that the subject of prevention of re-
cruitment is made explicit in these instruments of local policy design; and the Sixth Meeting
of the Initiative “Facts and Rights, towns and departments for infancy and adolescence”, of
2008, where the governors committed to formulating strategies and assigning resources to
confront the main problems suffered by infancy.

Nevertheless, the actions are still disarticulated, insufficient, of limited coverage and with
uncertain results regarding the prevention of recruitment. The Intersectoral Commission re-
ports the inclusion of the subject in the public agendas of 47 towns. However, only two of
them have used their own resources to invest them to develop focalized approaches, which
shows a somewhat disheartening panorama®2. Likewise, in spite of the focalization of pre-

“Hence, it is imperative to strengthen and revitalize family nets, social nets, institutional nets, nets of children, nets of youths and all the exis-
ting nets, that in coordination with the National System of Family Welfare, and the entities that are part of it, may be able to close the door
on those who threaten or affect the rights of the boys, girls, adolescents and youths, including their recruitment and use by illegal armed
groups”. See: Intersectoral Commission for the Prevention of Recruitment and Use of Boys, Girls, and Adolescents by lllegal Armed Groups
“Second Administrative Report of the Technical Secretary Office. December 2008. Page g.

General Procurator Office and UNICEF (March 2005): Infancy, Adolescence and a Healthy Environment in the Departmental and Municipal
Development Plans

INTERSECTORAL COMMISSION FOR THE PREVENTION OF RECRUITMENT AND USE OF BOYS, GIRLS AND ADOLESCENTS BY ILLEGAL
ARMED GROUPS “Second administrative report of the Technical Secretary. December 2008. Page 19.
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vention programs in towns with high indexes of recruitment*®, the phenomenon seems to
worsen and deepen (as in Antioquia, Norte de Santander, Putumayo, Choc6 and Meta),
which makes the real effectiveness of these programs doubtful.

This approach, based on the promotion of special environments leads to the issue of the
need to count with specific protection programs for boys, girls and adolescents at risk, that
respond, in a fast and effective way, to cases of recruitment threats. In effect, it is noted that
State programs do not count with response mechanisms vis-a-vis emergency situations that
require immediate intervention and where they are insufficient because of the paper work
and verification requirements of their strategies that often put the victims at greater risk. In
other instances, the protection actions are not the most adequate, fitting and effective to
the particular condition of the boys, girls and adolescents involved, since military interests
have priority before the rights approach. In a report on the situation of boys, girls and ado-
lescents in Comuna 13 of Medellin, prepared by several non-governmental organizations, the
following case was documented:

“On 31 October 2008 in Medellin (Antioquia), members of one of the organiza-
tions of the Coalition received denunciations about boys, girls and adolescents
under threat of recruitment by one of the armed groups that operate in Comuna
13 of the city. Having made contact with a General Procurator Office public officer,
they made an appointment with the boys, girls and adolescents and their relatives
in a Foundation in the neighborhood, as the boys, girls and adolescents would be
transferred to an ICBF boarding house to provide them the required protection. At
12 noon of that day, the threatened boys, girls and adolescents started to arrive at
the Foundation with their mothers for their transfer, as agreed.

Two of the children were terrified, they ran into the institution and closed the door
behind them. At that point, two youngster in bicycles shouted at them from the
door: “Come out, come out, we are going to kill you”. One of the threatened boys,

183 Since 2004, ICBF, UNICEF, IOM are implementing the program “National Initiative to Prevent the Involvement of Children into lllegal Armed
Groups”, which seeks to prevent the use, involvement and recruitment of boys, girls and youths into the illegal armed groups, so as to gua-
rantee their permanence in a children’s world and to promote, among the Colombian population, the awareness that ensures that children
enjoy theirrights.
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girls and adolescents, said that the previous night he had been victim of an at-
tempt from which he had managed to escape.

The members of the Coalition that initiated the attention actions for the threate-
ned boys, girls and adolescents stayed inside with the victims, while the members
of the armed group that persecuted the youngsters surrounded the building and
continued their harassment. At that point it was possible to get in touch with the
General Procurator Office official again and ask her for help, given the seriousness
of the situation that also placed in danger the other boys, girls and adolescents
who were about to arrive at the meeting to be taken to the boarding house. ICBF
requested the protection of the police.

On arrival at the site of events, the General Procurator Office representative, two
other officials and members of the police force, it was possible to establish the
identification of one of the youngsters who were threatening the boys, girls and
adolescents outside; the police captured this person. At 1:30 pm, 8 boys, girls and
adolescents left the Foundation with a representative towards the ICBF offices,
where the situation would be documented.

Days later, the Coalition learned that six of the boys, girls and adolescents that
were sent to the boarding house escaped due to the conditions of the place. It is
worth highlighting that an 8 years old child was sent home by ICBF, as he was not
considered to be at risk. The mothers of some of the other boys, girls and adoles-
cents that had escaped, took them back to the boarding house. The step mother
of one of the victims decided to look for a more appropriate place to intern her
stepson.

On Saturday, 8 November, members of the Coalition asked the General Procurator
Office official about the circumstances in which the boys, girls and adolescents had
escaped and additionally, asked that these children be sent to adequate places,
as these were not street children but instead, boys, girls and adolescents who, in
spite of having a family and house, were being victims of the urban armed conflict
of Comune 13.
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One of the children who had escaped from the boarding home and for whom
his stepmother was looking for a more appropriate place where he would have
protection, was murdered by alleged paramilitary of the Monteverde area, while
he was at home. The child had been threatened by the mentioned paramilitaries
because he had friends that belonged to a band that appeared to be allied with
members of another paramilitary group. The stepmother says that the problem is
due to the fact of having to live in the middle of all the bands of the area. She also
pointed out that they had asked for protection in the minors’ jail of La Floresta,
however, the murdered minor escaped from that place because he wanted to
stay in the San José Work School”*3.

Finally, it is worthwhile to highlight that the incipient developments registered in public
policy on children and armed conflict have basically been focused on attention to and pro-
tection of victim boys, girls and adolescents, while postponing work on prevention. This is
confirmed in the recent creation of the Intersectoral Commission for the Prevention of Re-
cruitment, which was only created in December 2007. It is necessary to ensure an increased
formalization of this entity, guaranteeing technical and financial resources for its effective
operation.

Another element worth analyzing is that the work implemented by the State up to now in
relation to prevention denies the involvement of boys, girls and adolescents in the armed
conflict through the State Security Forces, based on the assumption that the State and
its institutions are neutral before the conflict and not an additional force that operates
within it. This situation infringes what is established by humanitarian law regarding the
protection of civilians, among them, the boys, girls and adolescents, who in no way, should
be linked with the actions developed by any of the armed groups that participate in the
internal armed conflict. In this sense, the prevention policy regarding the use of persons
under 18 years of age in the armed conflict, ignores one actor, affecting its impartiality,
transparency and effectivity.

For its part, the Early Warning System of the Ombudsperson’s Office fulfills one prevention
task, which is to monitor and warn of risk situations to promote prevention and protection

184 Information provided by one of the Coalition’s Organizations in Medellin and which is kept in the files of the Coalition.
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actions for the civilian population in the midst of the conflict. However, in spite of the fact
that the system has issued risk reports, follow up notes and alerts in relation to the risk of
recruitment suffered by boys, girls and adolescents in several municipalities of the country
where illegal armed groups operate, its operational capacity to trigger State responses by
the different responsible entities, which should prevent the involvement of children and en-
sure the protection of the population at risk, has not been effective. Thus, this mechanism
often warns of risks of which it is a witness without any capacity to influence the response
by the other State institutions responsible for the protection of the civilian population. In
addition, the dynamics that characterize the conflict, where the armed groups become
invisible under the new criminal bands, has had effects on the System and its issuance of
risk reports regarding recruitment. Its analysis are often rejected by the CIAT (Early War-
ning Interinstitutional Committee) and by mayors and governors, who argue that there
are no armed groups in their areas, and it is therefore mistaken to talk of recruitment®s.
“In 2008, the System detected 71 risk situations in 145 municipalities of the country, of which
66% were related to the recruitment of children. Nevertheless, not all the risk reports led to
an early alert. According to the Ombdusperson’s Office, out of the 71 risk situations detected,
the interinstitutional committee ordered to adopt concrete measures to prevent violations in
50% of the cases”*®.

Another aspect that generates difficulties when designing adequate public policy for the
prevention of recruitment, is the militarization of civilian life and the permanent civil-mi-
litary actions and commercial advertisement of the Army, the Air Force and the National
Police, which highlight the value of military life applicable to any force. In this sense, it is
evident that for boys, girls and adolescents, the difference of being in one of the illegal
armed groups or enlisting in the regular army is not clear. From this perspective, effective
prevention of the involvement of boys, girls and adolescents in the armed conflict requires
the promotion of a culture of good citizenship aimed at empowering civil society and dis-
suading all bands from following the war path®”.

Finally, the democratic security policy is basically a warlike strategy that worsens the con-
flict and rejects pacific solutions to the same. In this sense, it is worth taking into account

185 Inthis sense, the work of the Intersectoral Commision regarding the inclusion of boys, girls and adolescents involved in criminal bands in the
prevention approach, promoting educational programs that prevent juvenile delinquency, recruitment and use is acknowledged.

186 Report of the Secretary General on children and the armed conflict in Colombia, 28 August, 2009. Document No. 5/2009/434.

187 CORPORACION ALOTROPIA (2006): Exploratory study of cultural patterns that contribute to the involvement of boys, girls and youths in the
Armed Groups in Colombia. In www.alotropia.org. Page 73.
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that, as has been previously stated, up to the present time, the armed strategy of the Na-
tional Government has not managed to finish off the guerrilla and paramilitary groups; just
as it has not reduced the attacks against the civilian population by all the armed comba-
tants either. Additionally, an increase in illicit crops is reported, which reinforces the idea
that the prevention of violations to human rights and breaches of humanitarian law must
be taken up by seeking humanitarian and negotiated solutions to the armed conflict.



4. PROHIBITION AND RELATED SUBJECTS

4.1 Typification of the crime of recruitment
in the Colombian Legal Code

“There is no coherence between the law and the reality of war”*,

The involvement of boys, girls and adolescents is typified in Law 599 of 2000 (Penal Code),
which in Article 162 states: “the person who, in the context of and in the course of armed conflict
recruits minors under 18 years of age or forces them to participate directly or indirectly in the hos-
tilites or in armed actions, will be subject to prision from 6 to 10 years and a fine of 600 to 1,000
current monthly legal minimal wages".

Additionally, in the frame of the negotiation, disarmament, demobilization and reincorpo-
ration processes of members of illegal armed groups, a series of norms has been developed
that tackle the subjects of recruitment of persons under 18 years of age, their hand over in the
framework of demobilization processes, confession of crimes and granting of benefits. Howe-
ver, such legal tools do not have a proper development for the defense of the higher interest
of the child. Such is the case of Law 975 of 2005 —Justice and Peace Law-, "by which regulations
are established for the reinsertion of members of illegal armed groups that effectively contribute
to the achievement of national peace and other requlations are established for humanitarian agre-
ements”.

The aforementioned law superficially develops the subject of the victims of recruitment and
their hand over in Articles 10 and 64. Article 10 establishes the hand over of boys, girls and

188 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND YOUTHS IN THE ARMED CONFLICT IN COLOMBIA (June 2008): Round
table with youths. Words of a demobilized Youth. Bogota.
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adolescents as one of the eligibility requirements to be part of collective demobilization®®¢. Nu-
meral 3 establishes that the group must hand over to ICBF all recruited minors. This eligibility
requirement is a condition to access the benefits of Law 975 (specially the benefit of an alter-
native penalty, that ranges from five to eight years), that the victims of recruitment be surren-
dered to ICBF. A systematic reading of the norm, Numeral 3 of Article 10 becomes a privileged
condition of strict observance.

Althouh in principle the exigency of each eligibility requirement is necessary, the fact that
Numeral 3 involves the reinforced protection to which boys, girls and adolescents are subject,
makes the hand over more relevant. The fact that the hand over must be made to a specific
entity provides a qualified responsibility that goes beyond a simple hand over in any circums-
tance. Regarding the application of Numeral 3 of Article 10, the State, in accordance with its
obligation as guarantor, is responsible for the effective compliance with this requirement. As a
result, it must ensure an interpretation of the norm in accordance with the reinforced and pre-
valent protection of the rights of boys, girls and adolescents victims of recruitment.

Further on, the norm is unclear in relation to the protection of boys, girls and adolescents.
Article 64 establishes that the hand over of persons under 18 years of age does not cause the
loss of benefits, apparently disregarding the obligation of judging the crime of recruitment and
minimizing the need to secure the hand over of the victims*°. A lawsuit was brought against
the aforementioned article before the Constitutional Court. Sentence C-575%* in its preamble
established that although the hand over of boys, girls and adolescents by illegal armed groups
does not cause the loss of benefits, this does not constitute a hindrance to establish the penal
responsibility of those responsible for the recruitment. According to the Court, the norm must
be understood as facilitating such hand over; in no way should it be interpreted as exempting
from the penal responsibility*o=.

At the same time, the National Procurator General Office considers that Article 64 of Law 975
must be understood as applicable to individual demobilization processes regulated by Article
11 of the same law and does not consider that it contradicts numeral 3 of Article 10%3. In its
opinion, the article foresees that, as part of the collaboration with justice during the individual

189 See Article 10 of the Justice and Peace Law on the eligibility requirements for collective demobilization.
190 Atrticle 64. “The hand over of minors by members of illegal armed groups will not cause the loss of the benefits referred to in the present law

191

and Law 782 of 2002".
Leading Magistrate, Alvaro Tafur Galvis, July 25, 2006.

192 “Analysis of the indictment against Article 64 of Law 975 of 2005, Constitutional Court”, Sentence C-575 of 2006, 6.2.6

193

GENERAL PROCURATOR OFFICE (2006): Follow up to Public Policies regarding demobilization and reinsertion. Volume II. Bogot3, Page 383.
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demobilization process, the boys, girls and adolescents linked to the armed conflict be handed

over.

On the other hand, the Procurator Office assumes that the demobilized individual that makes
the hand over, may not be immediately considered to be the author of the crime of illegal re-
cruitment, since at the time of the hand over the sufficient probative elements to apply the
exclusion of benefits are not available®=. In any case, it is the duty of the State to establish the
individual responsibility regarding this crime, which is not subject to amnesty or pardon. When
the aforementioned responsibility is ascertained, the person upon whom it falls may not recei-

ve the benefits of demobilization as this crime is not subject to amnesty or pardon?2.

In actual practice, Law 975 implies wide-ranging risks of impunity, because since it operates
jointly with Decree 128 of 2003**, it makes it possible that in the process of accreditation of
a demobilized person, the investigation of this crime is omitted and thus, the individual goes
unpunished having perpetrated this war crime. The ICHR referred to its content in the following

terms:

“In its report CIDH, indicated that the establishment of the historical truth on what happened
during the last decades of the conflict or the fostering of paramilitarism and the extent of invol-
vement of the different actors in the crimes committed against the civilian population, are not
included among the objectives of the norm. CIDH also showed that the provisions of the law do not
set up incentives so that the demobilized persons confess the whole truth on their responsibility in
the commission of new crimes that have not been investigated yet, in exchange for the significant
Jjuridical benefits they will receive. Consequently, the established mechanism does not guarantee

194 GENERAL PROCURATOR OFFICE (2006): Op. cit.

195 Decree 4760 of 2005 establishes that the nominations made by the Government to receive the benefits of Law 975 do not imply the granting

of the same. If the requirements of Articles 10 and 11 of Law 975 are not fulfilled, the process is sent to ordinary jurisdiction.

196 Decree 128 of 2003 that regulates Law 418, defines concepts and procedures on demobilized and reinserted persons and develops the
function of a certificate delivered by CODA to members of illegal groups who decide to enter in a process of individual demobilization. “For
individual demobilization, the demobilized person must have been certified by CODA. The Committee is made up of a delegate of the Mi-
nister of the Interior and Justice, a delegate of the Minister of National Defense, an official of the Reinsertion Program of the Ministry of the
Interior, a delegate of the National Attorney General, a delegate of the Director of the Colombian Family Welfare Institute and a delegate of
the Ombusperson. CODA must ascertain that the demobilized person belongs to an illegal organization and must evaluate his or her will of
reinsertion into civilian life and as a result, it issues a certificate to that effect. For collective demobilization, the individual must be included
in the list that the heads of the armed group deliver to the High Commissioner for Peace. In accordance with Decree 3360 of November 24,
2003, the spokespersons of the armed group seeking demobilization must deliver to the Hight Commissioner for Peace a list of demobilized
persons that “enables (...) to enter the reinsertion process and substitutes, for all effects the certification issued by the Operational Committe
for Laying Down Arms (CODA), Article 1. The inclusion in this list allows the demobilized person to access the juridical and economic benefits
contemplated by Decree 128 of 2003.” Procedure applicable to demobilized combatants according to the so called Yustice and Peace” Law

and Decree 128 of 2003: Impunity Guarantees, page 1, Colombian Commission of Jurists.
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that the crimes perpetrated are duly clarified and, hence, in many cases, their authors will be able
to enjoy impunity. Likewise, CIDH observed that the institutional mechanisms created by the Jus-
tice and Peace Law do not seem strong enough to effectively face the task of judicially clarifying
the numerous crimes committed by the armed actors during the last years™9?.

Finally, the State, when involving or tolerating the involvement of boys and girls in armed
groups, when it does not investigate such acts effectively and when it does not punish those
responsible, violates the obligation to respect the rights recognized by the Convention and to
guarantee their free and full exercise, for both the victims and their family members, makes
it impossible for their communities, and society at large, to know what happened*#, it fosters
the repetition of human rights violations and the defenselessness of the victims and their re-
latives®. Thus, the investigation of these actions must be carried out with all the legal means
available and must seek to determine the truth, investigating, prosecuting, capturing, judging
and sentencing all those responsible, especially when State agents are involved or might be
involved>e.

Currently, Motion of Law No. 179 of 2008-Senate, by which "the involvement, use and re-
cruitment of boys, girls and adolescents in criminal activities and drug trafficking are penalized”.
The Motion states that the goal of the same is to protect the boys, girls and adolescents used in
criminal activities and drug trafficking, since they are frequent victims of exploitation by crimi-
nal bands of organized armed violence and by other forms of common delinquency. In practice,
however, the penal reform introduced might create unnecessary confusion regarding the penal
type of forced recruitment designed to protect the boys, girls and adolescents, which is found
in the chapter on violations to international humanitarian law of the Colombian Penal Code.

Additionally, the Motion tampers with the principle of unity of subject by surpassing the pur-
pose of the same, which was explained in the preamble. The new type of penal code that it
seeks to create punishes not only those who involve and use boys, girls and adolescents for cer-
tain criminal activities, but it also introduces, in Paragraphs 1 and 2 of Article 1, provisions that

CORTE INTERAMERICANA DE DERECHOS HUMANOS, CIDH Expresses its Concern for the Human Rights Situation in Colombia, Press Re-
lease No, 16 of 2006.

CORTE INTERAMERICANA DE DERECHOS HUMANOS, Massacre of ltuango, supra note 15, paragraph 300; Massacre of Pueblo Bello, supra
note 12, paragraph 146; and Massacre of Mapiripan, supra note 12, paragraph 238.

CORTE INTERAMERICANA DE DERECHOS HUMANOS, Case of Baldedn Garcia, supra note 112, paragraph 168; Massacre of Pueblo Bello,
supra note 12, paragraph 266; and Case Gomez Palomino, supra note 119, paragraph 76.

Case of the Miguel Castro Castro Prison, supra note 8, paragraph 256; Case Almonacid Arellano and others, supra note 16, paragraph 111; and
Case Goiburu and others, supra note 11, paragraph 117.
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modify the system of juvenile penal responsibility, to which the adolescents used by the groups
being punished would be submitted, which is regulated in the Infancy and Adolescence Law.

It is particularly worrying that the legislator, when regulating a subject that goes beyond the
purpose of the Motion, would not only be damaging the constitutional principle of unity of
subject, but it would also be restricting the application of the opportunity principle applica-
ble within the framework of the juvenile penal system, by establishing two new requirements
not contemplated in the Infancy and Adolescence Law, such as (i) recidivism and (ii) the qua-
lification or political character of the group to which the child or youth belonged, making the
situation of the adolescents taken to justice within such a system more serious. In this sense,
paragraph 1 is explicit by clarifying that such penal type does not exempt from responsibility
the boys, girls and adolescents used by the groups it seeks to punish. This situation could also
lead to the creation of discriminatory treatment.

Finally, the Motion creates a confusion between the conducts regulated by ILO Convention
182 and by the Optional Protocol that would have to be changed in favor of the due application
of the law in the behavior and penal types to punish.

4.2. Prohibition of Recruitment and Use of Children

“Good does not exist, only Evil™™"".

According to the treaties on human rights ratified by Colombia, the recruitment and use of
children are prohibited not only for non-State armed groups, but also for the State Security
Forces®2. In spite of this, in several provision, the Infancy and Adolescence Law establishes
such prohibition only for non-State armed groups, excluding the State Security Forces. The
following are some of the norms that show this contradiction with international legislation:

Article 20. regarding the rights of protection of boys and girls, establishes in Numeral 7 that:
"boys, girls and adolescents will be protected against (...) the recruitment and the use of children
by organized illegal armed groups” (underlined outside the text).

201 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (2007): Boletin
PUtchipu No. 17-18. Words of a reinserted adolescent.

202 Colombia ratified the Convention on the Rights of the Child in 1991, with a reservation regarding Article 38 (in which the age of 15 years is es-
tablished as the minimum age for recruitment in the armed forces), establishing 18 years as the minimum age for recruitment in the Military
Forces. In 1999, Colombia prohibited, without exception, the recruitment of children under 18 years of age.
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Even though Article 41, Numeral 29, regarding the obligations of the State, proscribes the use
of boys and girls generically, Article 30 then establishes that: "the State is the institutional con-
text for the integral development of boys, girls and adolescents. In the fulfillment of its functions
at the national, departmental, district and municipal levels, it will (...) Protect them against the
involvement with and recruitment in illegal armed groups” (underlined outside the text).

Likewise, Article 175, regarding the principle of opportunity in the processes against adoles-
cents as participants in the crimes committed by illegal armed groups, states that "The Attor-
ney General Office may relinquish penal prosecution in cases in which adolescents, under any
condition, had been part of illegal armed groups or had participated directly or indirectly in the
hostilities or in armed actions or in the crimes committed by illegal armed groups (...)” (underlined
outside the text).

On the other hand, it must be said that at the same time that the Law proscribes the promo-
tion of civil-military campaigns, psychological operations or similar actions (Article 41, Numeral
29), Article 89 authorizes the National Police to "design and execute educational and prevention
programs and campaigns, and to guarantee and reestablish the rights of boys, girls and adoles-
cents in all the national territory”, functions that are mostly educational and that concern the
Ministry of National Education and other State entities of civil character.

Such authority has been used by the National Police to carry out integration campaigns with
boys, girls and adolescents in different regions of the country, to acquaint them with the mi-
litary perspective and, in the worst of all cases, to involve them in intelligence activities, as
we have denounced in detail in Chapter IV of this report. We consider that this capacity in a
context such as that of Colombia may worsen the vulnerability of boys, girls and adolescents,
as they may be stigmatized and declared military objectives by opposing armed groups; it may
promote their use and involvement in the conflict indirectly, as well as promoting a military
perspective in education.

The described articles clearly state the contradiction between the approved law and the
provisions of the international instruments ratified by the country. Thus, with the purpose of
applying such provisions coherently, they must be interpreted in the light of the higher interest
of the boys, girls and adolescents, other norms of the law that imply their special protection
and the principles of international norms, to understand that such norms refer to any group
that participates in the hostilities and not only to non-State armed groups.
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4.3. Judicial Provisions for the Treatment of Boys,
Girls and Adolescents Demobilized
from Armed Groups

«

on] account of their immaturity and vulnerability, [children] require protection that guarantees the
exercise of their rights within the family, society and in relation to the State. These considerations must
be projected upon the regulation of judicial or administrative procedures in which decisions are taken
about their rights™®.

As a result of the first demobilizations of boys, girls and adolescents, at the end of the 1990's, it
became urgent to have a judicial framework for their situation, since the legal framework at the
time did not have specific guidelines for this irreqular situation, which led to their being con-
sidered violators of the penal law, taking them to justice under the penal system and placing
them in reeducation programs.

Keeping in mind that the treatment applied did not respect their condition as victims, did not
guarantee their human rights and did not take into account the principle of higher interest that
must take priority with minors under 18 years of age, a set of norms was developed that sought
to adjust the juridical and administrative procedure that must be applied in the case of boys,
girls and adolescents demobilized from the armed conflict, among which are particularly rele-
vant: (i) Law 782 of 2002 —extended by Law 1106 of 2006- (ii) its Statutory Decree 128 of 2003,
and (iii) Law 1098 of 2006 —Infancy and Adolescence Law. Additionally, as part of the justice and
peace processes, we find Articles 10.3 and 64 of Law 975 of 2005.

Law 782 of 2002, in Article 19, paragraph 2, confirms the extinction of penal action for politi-
cal crimes and, in the specific case of those committed by minors, it states: “when it concerns
minors linked to illegal armed organizations, to which a political character has been granted, the
judicial authorities will send the documentation to the Operational Committee for the Relinquis-
hment of Arms (Comité Operativo para la Dejacidn de las Armas), that will decide on the issue of
the certification referred to by Decree 1385 of 1994, according to the terms laid down by this law”.
The judicial operators that were aware of this situation interpreted the norm in the sense of

203 INTER-AMERICAN COURT ON HUMAN RIGHTS, Judicial Condition and Human Rights of the Child. Consulting Opinion OC-17 of 28 August
2002, Paragraphs 93 and 94.
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considering that —in such cases- it was required to bring these boys, girls, and adolescents to
justice, in the jurisdiction for minors«.

With the purpose of making this interpretation clear, the National Procurator Office issued
Directive No. 013 of 2004, setting the criteria regarding the conduct to be followed by public
officials with relation to the separation of minors from armed groups outside the law. Such
Directive states that: “the family ombudspersons, the Municipal Legal Representative and the
family judicial procurators acting before the judges of minors, family judges and circuit judges, will
request that they abstain from initiating judicial investigations against minors demobilized from
the conflict as victims"=s.

With respect to the subject under discussion, the Constitutional Court, through ruling C-203
of 2005, when it accepted a lawsuit against the constitutionality of paragraph 2 of Article 19 of
Law 782, by which the procedure of amnesty for demobilized children is requlated*®, conside-
red that boys, girls and adolescents linked to the armed groups are victims of the crime of re-
cruitment —proscribed by national and international norms-, which means that, first, the active
subject of this crime cannot be excused on the ground that joining was voluntary; second, they
must receive priority attention from the State for protection, rehabilitation and reintegration
into society and, third, the State must ensure that those who allowed their involvement into
the armed group answer for their penal responsibility.

However, the sentence of the Court also stated that, due to the participation of many of the-
se demobilized boys, girls and adolescents in the criminal activities of the armed group, the
respective investigations must be opened>”, since the rights to truth, justice and reparation of
the victims of those crimes are a part of the constitutionality structure. It made clear that the
former does not mean that they should be subject to clearly punishable measures, since, in any
case, their condition as victims makes it mandatory for the State to give greater guarantees to
the judicial actions, given their quality as persons especially protected by international law.

Ombudsperson'’s Office (2006): “Characterization of boys, girls and adolescents demobilized from illegal armed groups: social and producti-
ve insertion from a human rights approach”, Bogotd, Colombia, Chapter II, Page 16.

GENERAL PROCURATOR OFFICE, Directive No. 013 of 2 July 2004 "By which criteria are fixed regarding the conduct to be followed by public
officials with relation to the demobilization of minors from illegal armed groups".

Briefly, according to the plaintiff, the norm contested creates a judicial procedure for the demobilized boys and girls, which means they are
being treated as responsible of crimes committed while they were a part of the armed group, but not as victims of the group. The norm sta-
tes: “... Paragraph 2. When it refers to minors linked to organized illegal armed groups, the judicial authorities will send the documentation to
the Operational Committee for the Relinquishment of Arms (Comité Operativo para la Dejacion de las Armas), which will decide on the issue
of the certification, to which Article1385 of 1994 refers, according to the terms stated by this Law”.

Constitutional Court. Constitutionality Sentence C-230 of 2005.
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In the same ruling, the Court determined that within the judicial process where the guilt of
the boy, girl or adolescent involved with the armed group is debated, the operators of justice
shall evaluate individually the degree of responsibility, with due attention to the age, the level
of psychological development and the condition as victim of the crime of forced recruitment;
they must also keep in mind a series of factors, among which are (i) the specific circumstances
of the commission of the action, (ii) the personal and social circumstances of the boy or girl,
(iii) the degree of responsibility that must be attributed to those guilty of the recruitment of
the child, those who gave the orders, and (iv) the responsibility of those, besides the recruiters,
who determined the conduct of the child.

Notwithstanding what has just been said, and in spite of the repeated presentation to the
Congress of the Republic of documents on the constitutional and international parameters
with respect to boys, girls and adolescents involved with armed groups, on November 8,
2006, the President of the Republic sanctioned the Infancy and Adolescence Law, in which,
among many subjects, this one was ambiguously handled.

As an example, the Law states, in Article 175, that the boys, girls and adolescents involved
in the armed conflict may be subject to the application of the opportunity principle —proce-
dural act of the Attorney General Office whereby it decides to cease penal prosecution for
the commission of a crime. On this point, even if it is true that this procedural mechanism
may be applied under the precepts that the Constitutional Court affirmed in its Sentence, it
is also true that the lack of regulation of so complex a subject implies that many prosecutors
will not apply it, since it is at their discretion whether or not the case merits to be penally
prosecuted.

Additionally, this Article is explicit in stating that such principle shall not be applied for cri-
mes against humanity, violations of international humanitarian law or genocide. Even if it is
true that crimes of such nature must be investigated and punished in accordance with the
highest penal parameters —given their condition as crimes against humanity, it is also the
case that in the internal armed conflict a considerable amount of children may have been
involved in this type of conduct. Thus, this provision, of exceptional character, might end
up being the general rule applicable to boys, girls and adolescents demobilized from armed
groups.

The norm is not clear in determining the type of sanctions they must incur when they are
found responsible for atrocious crimes, creating a differential treatment between those who
are sent directly to the ICBF program and those penally punished.

On the other hand, Article 187 of the Law states that: "in the cases in which adolescents older
than 14 and younger than 18 years of age are found to be responsible of intentional homicide,
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kidnapping or extortion, in all their forms, the loss of freedom in a center of specialized attention
will be from 2 to 8 years”**%,

In the particular case of boys, girls and adolescents demobilized from paramilitary groups in
process of demobilization, this norm implies a more severe sanction than that of adults res-
ponsible for the crime of illicit recruitment of persons under 18 years of age, according to the
Justice and Peace Law.

Thus, while adults members of these groups, that have incurred in conduct that violates the
penal code, among them the illicit recruitment of minors, will receive alternative sentences
of between 5 and 8 years, "determined according to the gravity of the crimes and their effecti-
ve collaboration in the clarification of the same”, the boys, girls and adolescents victims of re-
cruitment shall be subject to sanctions with deprivation of liberty from 2 to 8 years.

In that sense, having in mind that, according to the stories and the experiences lived by the
children during their recruitment by these groups, in the majority of cases they are forced to
participate in conducts contrary to human rights and international humanitarian law, the gene-
ral rule will be their penalization in similar duration to that of the adults.

The Ombudsperson’s Office has reached a similar conclusion, stating that “In effect, while the
law allows that the active subject of the crime of illicit recruitment and even other crimes does not
lose his or her benefits for recruiting minors into an organized illegal armed group, it allows that
the minors recruited be considered and treated as violators of the penal law and be subject to the
corresponding judicial procedure and even lose the benefits contemplated for them in Law 782 of
2002. This inequitable situation is not in harmony with the constitutional precepts that obligate
the Colombian State to ensure that the rights of children previal over those of all others"*.

Thus, it is paradoxical that the sanctions imposed upon adults guilty of the recruitment of mi-
norsis equal or less to those of the boys, girls and adolescents victims of this war crime which, due
to the provision of the Justice and Peace Law, generates disproportionality regarding the special
treatment that children victims of recruitment, who violate the penal law, must receive.

208 Law 1098 of 2006 —Infancy and Adolescence Law.
209 Ombudsperson’s Office (2006). pag. 22.
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Juvenile Penal Responsibility*°

It is clear that the participation of boys, girls and adolescents in the processes is different from
that of adults and, hence, the procedural actions as a whole must be considered from the point
of view of their protection, the reestablishment of their rights and the imposition of real mea-
sures that allow their reinsertion to society. Thus, it is fundamental to keep in mind the factors
of differentiation between adults and children to be able to determine the type of measures
that must be applied to the latter.

On this point, the Constitutional Court, in its Sentence C-839 of 2001, when deciding on the
viability of a specialized jurisdiction for violators who are minors under 18 years, affirms that
instead of being considered an attack against the rights of boys, girls and adolescents "it could
be said that the international community has widely recognized the need to create a specialized
Judicial system that allows to solve the problem of juvenile delinquency, from the perspective of
resocialization, the writ for protection of fundamental rights and rehabilitation, avoiding that the
minor deviates from the adaptation process and stunts his/her physical and moral development,
basis of the development of modern society”.

This is the raison d‘étre of the jurisdiction of minors and the philosophy that, in the opinion of
the Court, must inspire the work of the legislator when setting out to regulate it. "As long as the
law complies with the constitutional principles that guide the judgment of minors and maintains
the objectives that guide it, the existence itself of this jurisdiction does not deserve any reproach of
constitutionality; on the contrary, it must be endorsed as the proper mechanism to harmonize the
rights of violators who are minors and the preservation of public security”.

Thus, to consider a system of juvenile penal responsibility, implies that the boys, girls and
adolescents receive special care according to their age and vital development, so that they may
enjoy their rights and be given a proper and just treatment. Considering that their underage
must be a parameter for protection and not an argument for discrimination.

During the legislative proceedings for the Infancy and Adolescence Law, human rights organi-
zations lobbied so that the Congress of the Republic, when debating juvenile penal responsibi-
lity, especially the types of measures and the age for loss of liberty, made a wide interpretation
based on the higher interest of the child. However, even though the Law, as approved, bases

210 Based on:COALITION AGAINST THE INVOLVEMENT OF CHILDREN ANDYOUTHS IN THE ARMED CONFLICT IN COLOMBIA AND COLOM-
BIAN COMMISSION OF JURISTS (2005): Challenges and Obstacles to the reform of the Code of the Minor in Colombia: Reflections on the
Motion of Law for Infancy and Adolescence.
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the system of penal responsibility on arguments such as those mentioned, when determining
the measures and the time of duration incurs mainly in punishing regulations.

Article 187 establishes that "the loss of freedom in a centre of specialized attention will be
applied to adolescents older than 16 and younger than 18 years, that are found responsible for
the commission of crimes whose minimum penalty, as established in the penal code, is six years of
prison or longer. In these cases, the loss of freedom in a center of specialized attention will be for a
period between 1 and 5 years”*,

The former does not agree with the pedagogical character that the system of juvenile penal
responsibility must have, since the differentiation of penalties according to the seriousness of
the action goes against such character, transforming it into an extension of penal law and de-
tracting from the principles stated in the law itself, with regard to the goal of the measures and
the pedagogical goal of the process and the measures.

According to the Rules of Beijing*?, the answer to juvenile delinquency must not be ba-
sed exclusively on the seriousness of the action, but it must particularly take into account
the personal circumstances and needs of boys, girls and adolescents. With relation to the
juvenile penal justice, a greater weight must be given to the interest of guaranteeing the
welfare and future of boys, girls and adolescents, rather than the penalty or the idea of what
is rightfully deserved.

On the other hand, we find that the mention that the penalty of loss of freedom will only be
applied exceptionally and as a last resource was not included in the text. Article 161 simply
establishes that "the loss of liberty is only applicable to persons who at the moment they commit
the action are older than 14 and under the age of 18 years. The loss of liberty will only apply as a
pedagogical measure”, without mentioning expressly the use of this measure as a last resort
and only referring to it when dealing with preventive internment.

Besides, according to Article 179, the non-fulfillment of any of the sanctions that may be im-
posed to boys, girls and adolescents, such as: warning, rendering services to the community
or assisted freedom, among others, will immediately generate the internment of the child in

211 Law 1098 of 2006 —Infancy and Adolescence Law.

212 The uniform minimum rules for the administration of justice to minors (known as “Rules of Beijing”), that the Economic and Social Council
presented to the Seventh Congress, celebrated in Milan (Italy) in August and September of 1985, were approved on 6 September 1985 and re-
commended to the General Assembly for approval. The Assembly approved the rules on 29 November 1985 and included them in the annex
to its Resolution 40/33. The rules represent the minimal conditions accepted by the United Nations for the treatment of juvenile delinquents
in every system of treatment of those persons.

213 Law 1098 of 2006 —Infancy and Adolescence Law.
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214 Ibid.

an internment center, which impairs the supposed exceptionality argued by the authors of the
code. The Article states:

"(...) Paragraph 2. The adolescents between 14 and 18 years of age who do not fulfill any of the
sanctions contemplated in this Code will finish their time in internment. The non-fulfillment on the
part of the adolescent of the commitment not to break the penal law again will result in the impo-
sition of a sanction of loss of liberty by the judge”*.

With respect to the duration of the penalty of loss of freedom established in Article 187, we
consider that the term of one to five years and two to eight years exceeds the reasonableness
of any sanction imposed to boys, girls and adolescents. Looking at comparative law, we find
that Colombia is setting a heavier penalty than the average in Latin America. The maximum
penalties of loss of liberty for adolescents vary from one to five years. In Chile, the penalty of
loss of liberty has a maximum of five years, as is the case for Honduras, Nicaragua and Bolivia.
Peru and Venezuela establish a maximum of three years.

Under these considerations, we find that although the Infancy and Adolescence Law advan-
ces in the adaptation of the national legislation to international standards in some subjects,
the system of juvenile penal responsibility, as it currently exists, as well as some norms related
to the participation of boys, girls and adolescents in armed conflicts could impair the full enjo-
yment and exercise of the rights of children in Colombia.

In brief, according with the system created by the Infancy and Adolescence Law, what awaits
the boys, girls and adolescents who have committed any crime is that:

Boys, girls and adolescents between 16 and 18 years of age may be deprived of their liberty for
up to five years.

Boys, girls and adolescents between 14 and 18 years of age that have been found guilty of in-
tentional homicide, kidnapping or extortion, in all their forms, may be deprived of their liberty
for up to eight years, surpassing the average of penalties of other Latin American countries.

The non-fulfillment of any penalty imposed, such as warning, rendering of services to the com-
munity, or assisted freedom, among others, will immediately generate the internment of the
childin aninternment center, which impairs the supposed exceptionality argued by the authors
of the code.
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Boys, girls and adolescents under 18 years of age who have been part of armed groups par-
ticipating in the hostilities and who are victims of the crime of recruitment of persons under
18 years of age, may be subject to the system of juvenile penal responsibility when they have
committed serious violations to international humanitarian law. This exceptionality becomes a
general rule, as most of these boys, girls and adolescents, because of their subordination within
the armed group, are forced to commit those violations. In the meantime, the commanders of
the paramilitary groups, responsible of the crime of recruitment of children, will continue to
receive benefits and reduction of penalties.

There will be no real reestablishment of rights for boys, girls and adolescents when it is proved
that the lack of guarantee of their rights by the State moved them to incur in conducts contrary
to the penal law, or for those who were victims of recruitment into the armed groups.

In the context of poverty, lack of guarantees and opportunities, and of armed conflict that
Colombian boys, girls and adolescents face, we consider that the new system of juvenile penal
responsibility:

Ignores the principles and guidelines of the Convention on the Rights of the Child and inter-
national regulations on human rights on this subject

+ Aggravates the vulnerability situation of boys, girls and adolescents involved in the commis-
sion of penal conducts

Establishes one of the highest prison sentences for minors under the age of 18 years in Latin
America

Ignores the higher interest of the child by establishing measures that do not have an “educa-
tional” character

Privileges the protection of the community from boys, girls and adolescents who supposedly
represent a danger to their interests over the reestablishment of their rights and the creation
of opportunities. Instead, the absence of guarantees, rights and opportunities for children
should be understood as the greatest danger a community may face.
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4.4. Adherence to International Instruments of Protection

“It is laughable, the State is now affected by the international community and it says it is going to do
something. There has never been a real interest, never a whole truth™"”,

As to protection of the rights of boys and girls, the Colombian State has ratified several human
rights instruments and international humanitarian law treaties. Noteworthy among them are:

+ The International Pact on Civic and Political Rights*¢, whose goal is "to promote universal and

effective respect for and observance of, human rights and freedoms”.

« The American Convention on Human Rights®7, that seeks to establish the minimum rights of
the inhabitants of the American continent, developing the principles issued from the Ameri-

can Declaration of the Rights and Duties of Man.

» The Rome Statute of the International Criminal Court®#, that typifies as a war crime the
recruitment, isolation or illicit use of children under 15 years of age in armed forces and/or

groups, or their use in the hostilities, both in internal as in international conflicts.

+ The Convention on the Rights of the Child*® and its optional protocols related to the partici-
pation of children in armed conflicts, and the sale of children, child prostitution and the use
of children in pornography, created by the Committee on the Rights of the Child and that
establish prohibitions and obligations of the States, in order to prevent and pay attention to

the various situations to which boys, girls and adolescents are exposed.

« The Geneva Conventions and their additional protocols®*®, which establish a special protec-

215 COALITION AGAINST THE INVOLVEMENT OF CHILDREN ANDYOUTHS INTHE ARMED CONFLICT IN COLOMBIA (June 2008): Round Table

with Youths. Words of a demobilized youth, Bogota.

216 Adopted by the General Assembly of the United Nations on 16 December 1966; signed by Colombia on 21 December 1966; internally appro-

ved through Lawy, of 1968; ratified on 28 October 1969; in force on 23 March 1976.

217 Adopted on 22 September 1969; valid since 18 July 1978; approved in Colombia through Law 16 of 1972; ratified on31 July 1973; and in force

since 18 July 1978.

218 Adopted on 17 July 1998; valid since 4 July 2002; signed by Colombia on 5July 2002; approved through Law 742 of 2002; ratified on 5 August

2002; and in force since 1st November of the same year. Article 8 is particularly noteworthy.
219 Law 12 of 1991. Articles 38, 39 and 40 are particularly relevant.

220 Geneva Convention of 12 August 1949, to alleviate the situation of the sick and injured of the armed forces in campaign; Geneva Convention
of 12 August 1949, to alleviate the situation of the sick, the injured and the shipwrecked on the sea of the armed forces; Geneva Convention
of 12 August 1949, concerning the protection of civilians in time of war; Geneva Convention of 12 August 1949, concerning the treatment
of prisoners of war; Additional Protocol to the Geneva Conventions of 12 August 1949, concerning the protection of victims of international
armed conflicts; Additional Protocol to the Geneva Conventions of 12 August 1949, concerning the protection of victims of non-international

armed conflicts.
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tion for boys and girls in internal and international armed conflicts, particularly Article 24 of
the Fourth Geneva Convention on the protection of civilians in time of war; Article 3, common
to the four Geneva Conventions, and the Additional Protocols | and Il of such Conventions.

+ Convention No. 182 of the International Labor Organization (ILO)**, regarding the prohibi-
tions of the worst forms of child labor and the immediate action for their elimination, that
considers the forced recruitment of children as one of the worst forms of child labor and
demands actions to end their use as “soldiers”.

« The Paris Principles®®?, on the reintegration of children recruited into armed groups, adopted
in February of 2007 within the United Nations and signed by Colombia, that establish basic
criteria for the liberation, attention, protection and reintegration of children demobilized
from armed groups.

The resolutions of the United Nations Security Council that seek to end the infringement of
the rights of children in war: 1261 of 25 August 1999; 1314 of 11 August 2000; 1379 of 20 Nov-
ember 2001; 1460 of 30 January 2003; 1539 of 22 April 2004 and 1612 of July 2005. Resolution
1612, in particular, is an important progress on the protection of children affected by armed
conflicts. This Resolution establishes a system for follow up and presentation of reports to
a Working Group of the Security Council, in countries where the recruitment of boys, girls
and adolescents is occurring. It emphasizes the importance that a Special Team be created,
formed by the United Nations and NGO's, that monitor in particular the situation of six vio-
lations of Human Rights and breaches of International Humanitarian Law: homicide, kidnap-
ping, sexual violence, recruitment of boys, girls and adolescents, occupation and attack of
schools and hospitals, and blockade of basic provisions.

In spite of ratification by Colombia of these international instruments and of the efforts to
adapt the national legislation to these precepts, the situations of danger for children persist,
the levels of impunity are high and the groups in combat continue to violate the norms of inter-
national humanitarian law, concerning the rights and protection of boys, girls and adolescents
in armed conflicts.

221 Adopted by the ILO in 1999, approved through Law 704 of 2001 and ratified on 17 May 2005, through Decree 1547.
222 PARIS PRINCIPLES: PRINCIPLES AND GUIDELINES ON CHILDREN INVOLVED WITH ARMED FORCES OR ARMED GROUPS (2007). See:
www.coalico.org



5. PROTECTION, REHABILITATION
AND REINTEGRATION

5.1. Program of attention to boys, girls and adolescents
demobilized from illegal armed groups

“Given the damage in the links that occurs in the life of minors, because of family dynamics and the
retention of minors by the armed groups, centered on the vulnerability of every personal link, a central
challenge of the program is, in the first place, to facilitate the linking with [life, through the daily
dynamics™?.

In 1999, the Colombian State implemented the program of attention to boys, girls and ado-
lescents demobilized from illegal armed groups, as an initiative that seeks to contribute to the
consolidation of a social and productive civilian life, within the framework of the guarantee and
restitution of rights. However, it is valid to ask oneself whether, from the perspective of de-
mobilized minors under 18 years of age and the competent organizations in the subject, these
programs have been effective for a resocialization process into civilian life and separation from
the war. With this in mind, it is worth it to highlight some central concerns.

Limitations in Coverage: The program has attended to a very reduced number of former com-
batant children and youths, in relation to the total number estimated and to the number of
demobilized. From 16 November 1999, until 30 April 2008, the ICBF program had attended
3,590 boys, girls and adolescents (of which 73.25% men and 26.75% women). This means that,

223 UNIVERSIDAD DE LOS ANDES (2005): Social and Moral Environment and Attention to Minors Demobilized from the Armed Conflict in Co-
lombia.
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roughly, the program has attended to about 32% of the total estimated of minors under 18
years in the war?.

Resocialization in an Urban Context®*: in general, the model of attention at the institutional
level is located in the main cities of the country, justifying it as an essential condition for secu-
rity reasons, that removes the boys, girls and adolescents from the areas where they could be
easily identified and punished by the groups to which they belonged. This decision —-moving
it to the cities, however, makes the social reinsertion process more difficult for many of these
persons because, besides separating them from war practices, it is necessary to integrate them
into a lifestyle different from the rural one to which they belonged. To put it in another way,
reincorporation into the city implies going from the hostility of war to the hostility inherent to
cities, which requires new tools and practices for living. It has been noted that, after they go
through the program, many boys, girls and adolescents consider that going back to the coun-
tryside is a backward movement, which shows an uprooting of the rural person.

Resocialization in a Context Permeated by Armed Groups: in spite of the effort to locate
the program in urban areas, as the proper space to separate these boys, girls and adolescents

from the armed groups, its location within quarters or districts with a high presence of irregular
groups has again exposed these boys, girls and adolescents to contact with a current war that
continues to threaten their existence. When analyzing the case of Bogot3, for example, we
can realize that after demobilization, those reinserted were put in places like Ciudad Bolivar,
Rafael Uribe Uribe and San Cristobal Sur®, areas where the existence of armed groups is ack-
nowledged. Thus, many of them have been contacted again, especially by paramilitaries, to be
reinserted into their ranks®*?. The difficult conditions that the city offers them, and the uncer-
tain panorama that the end of the program means for them, in many cases, makes it not even
necessary to convince them to return, as this appears to be the only option that seems possible
for them. Additionally, in 2006, it was known that the presence of these groups spread even

Taking as median the estimate of 11,000 children recruited into irregular armed groups.

BENPOSTA (2006) “Intersectoral Pilot Plan for the definition of an action program that contributes to a civil process of reinsertion within the
framework of truth, justice and reparation, in the city of Bogota”. Bogota.

GOVERNMENT UNDERSECRETARY OFFICE OF BOGOTA (SECRETARIA DE GOBIERNO DE BOGOTA) (2006): Former combatant citizens,
a challenge of reconciliation and inclusion for Bogota. Characterization of the reinserted population and civic follow up to the process of
reintegration. Bogota. Page 24.

As it has been repeatedly denounced by OAS/MAPP in its quarterly reports Nos. 9, 10, 11 and 12. See COALITION AGAINST THE INVOLVE-
MENT OF BOYS, GIRLS AND ADOLESCENTS INTO THE ARMED CONFLICT IN COLOMBIA (June — December 2007): Putchipu Bulletin No.
17-18 “Rearmament and new recruitment of youths in Bogota”.
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to the shelters, where many of those who were there operated as active recruiters "... there
are people within the program, that either... it is not because they are reinserted... because they
wanted to come from there, but because they come to recruit, then they go from shelter to shelter,
looking at those that seem dispirited and those are the ones they take with them”*® "(...) since
they recruit in several places; at least here, in Bogotd, they are recruiting in the shelters. Then...
one tells the other "I am going to go” and I do not know what... and the latter tells the former that
he wants to go too, then he begins to talk with all of them”.

Beneficent Program that gives rights in the form of benefits: such as it is conceived, the
program makes it clear to the demobilized their character of “beneficiaries” of some rights
that will be later guaranteed. This relationship, that puts the State in debt with the boys, girls
and adolescents, leads to construct a civilian reintegration proposal based on the fulfillment of
the pact. This takes for granted a series of free benefits offered by the State, such as room and
board; health services; the possibility of access to basic and secondary education, or technical
training; monthly support for transportation so that they go to courses; psychosocial attention;
and access to documentation.

Even though the obligation of the State of guaranteeing these rights is not in doubt, it has
generated strong tensions concerning the real interests of minors under 18 years as to their
permanence in these programs, as it would seem that these economic or material “incenti-
ves” were their only link to the program. Such relationship of utility that the program itself
strengthens, assuming hand over in exchange for benefits, reduces the importance of other
moral and political reasons for leaving the war, emanating from the will itself and that should
be reaffirmed at the time of the decision. The scheme of beneficent program implemented
with boys, girls and adolescents who are violators is an important example of how this tutelary
model may construct a subject demanding of things, with a worrying disconnection concerning
citizen duties and rights®°.

228 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS INTO THE ARMED CONFLICT IN COLOMBIA (June — De-
cember 2007): Op. cit.

229 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS INTO THE ARMED CONFLICT IN COLOMBIA (June — De-
cember 2007): Op. cit.

230 UNIVERSIDAD EXTERNADO (2004): “Follow up model after leaving the program for boys, girls and adolescents demobilized from the armed
conflict” Report of the “"Meeting of Researchers of Mobilized or Demobilized Boys, Girls and Adolescents and the armed conflict in Colom-
bia”. ILO-IPEC, April 2004.
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Additionally, when analyzing the benefits given by the program from the approach of restitu-

tion of rights, several deficiencies are noted:

+ Regarding psychosocial attention, the low impact of actions carried out regarding mental

health and transformation of psychosocial norms is noteworthy. This is particularly worrying
when taking into account that we are referring to minors under 18 years, victims of sociopoli-
tical violence, with serious sequels from the war. The model must make an important effort in
this regard, giving healing and socialization tools in different models and life options, giving
priority to psychosocial restitution criteria. "The youths were seated with paper and a marker
in hand and with the psychologist or social worker, or whomever was at hand, and began to
think, what are we going to do about washing the dishes?... those were the subjects the psycho-
logist thought they were important to requlate”.

With respect to the right to education and vocational technical training, one sees lack of
motivation. For many of the boys, girls and adolescents, the training courses and productive
projects end up being a frustration, as they do not satisfy their expectations and the job offers
they find when they leave the program. This frequently results in a disheartening panorama,
where the return to war ends up being the only life option, as their civilian life plan goesin an
important way through the exploration of productive alternatives that sustain adult life "(...)
we have wanted to leave, because we expected many things from the program, and they have
not come through... the persons submit the projects and they are returned to them, although
the paperwork is all right and everything... then they do not accept them... they are returned. So
people become disheartened and the CODA is finished (...) they make you independent, when
nothing is missing for time to end... and there is nothing else to do, not even work, nothing. The
program is disloyal with you, sometimes very disloyal”*. Additionally, there have also been
cases of youths who do not want to go back to training because they have observed situa-
tions of insecurity in the training spaces.

231 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (June — Decem-
ber 2007): Op. cit.

232 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (June — Decem-
ber 2007): Op. cit.
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From Beneficiary to Citizen®: The program assumes that at a given moment, the persons
become independent from Government support and behave as autonomous, free and equal
citizens. That is, it clearly establishes the way persons enter and the specific services they re-
ceive, butitis very confusing as to the separation process that will lead to the end of these aids.
The demobilized enter and get used to a beneficiary program that will later leave them alone
in a city that culturally, socially and economically is not prepared to receive and offer them pro-
per living conditions. One may ask: what possibilities can society offer them and how to adapt
to them? This confrontation has generated serious encounters with the reality they later find
when they leave and that grievously disheartens them in their life plans. "It cannot be denied
that the State has made some publicity in radio and television stations and in fliers, inviting youths
not to enlist or to reincorporate into civilian life. But, what does the State do to alleviate poverty?
What does it do with the reincorporated youths? They just tell them lies, because they promise
them plenty of things they do not deliver”3.

Institutional Attention Model: It is noteworthy that the model centered on institutional at-
tention has shown, both in institutional culture and in the juvenile subculture of the beneficiary
boys, girls and adolescents, complex social and cultural dynamics characterized by the repro-
duction of conducts that are excluding, patriarchal, discriminatory, authoritarian, and leading
to the escalation of conflicts (that validate practices such as the use of force, the law of the
stronger, machismo, etc.), that put in serious question the effectiveness of the model for cons-
truction of reflexive, inclusive and democratic subjects. "We notice that the practices of parti-
cipation in the CAE are not only limited, but there also are abuses of authority by officials of the
centers. With respect to authoritarian practices in decision taking we identify that, on one hand,
they are frequently used and, on the other, the exercise of authority is generally domineering and
does not use democratically constructed consensus”.

233 BENPOSTA (2006): Op. cit.

234 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (17 September
2009): Report of the Workshop. Words of an adolescent.

235 See: UniversiDAD DE Los Andes (2005): Op. cit.
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5.2. Demobilization of Boys, Girls
and Adolescents Members of AUC:
Concealment and Impunity

“The demobilization of ‘Richard” on 18 February, 2005, was not with his comrades of the Sinii and
San Jorge groups. He speaks of three days before. He and other 86 ‘paras’ that were not yet 18 years
old were grouped in farm ‘06’ (...) they gave each one of them 2 million pesos in cash and new clothing
so that they return to their homes. It was the redundancy pay for the time served with the self-defense
groups™*.

According to Article 10 of Law 975 of July 2005, one of the essential requirements for the pa-
ramilitaries to be accepted for collective demobilization was the hand over of boys, girls and
adolescents linked with these groups, handing them over to ICBF. Notwithstanding, the pro-
cess carried out did not pay attention to this requirement, avoiding the hand over of the boys,
girls and adolescents in their ranks, and not mentioning the subject in the declarations and
audiences given before justice by paramilitary leaders.

According to Human Rights Watch, 20% of the paramilitary structures were formed by mi-
nors under 18 years®’. However, between 1999 and October 2007, ICBF has only attended to
1,0372 children members of these groups, which moreover is confusing, because at the end of
the so called demobilization process 31,651 persons would have demobilized*. Of this num-
ber, 84 boys, girls and adolescents were handed over before the beginning of the collective
“demobilizations”, 307 were handed over as part of the collective demobilization process, 432
would have demobilized individually and 214 have been captured?+°. The groups that handed
over more boys, girls and adolescents, in the framework of the collective demobilizations, were
Bloque Central Bolivar, Centauros, Cacique Nutibara, ACC, Bloque Minero and Vencedores de

236 ELTIEMPO “Richard’, an age minor relates his ‘farewell’ in Ralito”. 13 July 2008. In http://www.eltiempo.com/colombia/justicia/2008-07-13/
richard-un-menor-de-edad-cuenta-su-despedida-en-ralito_4374908-1

237 HUMAN RIGHTS WATCH (2003): Op. cit. Page 41.

238 See: High Commissioner for Peace, Evaluation of the peace process with the self-defense groups and application of the Justice and Peace
Law, 22 October 2007, in www.altocomisionadoparalapaz.gov.co/noticias/2007/octubre/documentos/PROCESO%20DE%20PAZ-LEY-CON-
SOLIDADO-P%C3%81GINA.pdf High Commissioner for Peace, letter to the General Procurator; 11 December 2007.

239 Twelfth Quarterly Report of the Secretary General to the Permanent Council for the Support Mission to the Peace Process in Colombia (OAS/
MAPP) — February 2009.

240 Report of the Secretary General on Children and the Armed Conflict in Colombia, 5/2009/434, 28 August 2009, paragraph 6o.
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Arauca®*. The small number of boys, girls and adolescents handed over (307) led the General
Procurator Office to state that “this shows that the handing over of boys, girls and adolescents
is not significant in relation to the total used in the armed conflict, and in comparison with the
number of demobilized adults, which implies the non-fulfillment of the demobilization condition of
Article 20 Numeral 3 of Law 975 of 2005"%42. The United Nations Security Council also warned on
this point in its Report of 2007. "According to official figures, 63 children were demobilized from
AUC in 2006, in comparison with 17,581 adults. However, these children were not handed over
officially, as the process of collective demobilization requires and it is feared that there are children
who have not been included in that process”*3.

OAS/MAPP indicated in its Eleventh Report that the figure of attention of demobilized boys,
girls and adolescents of the paramilitary groups may continue to grow "because there are still
minors that go to ICBF to enter the program, who apparently were sent homes by the comman-
ders, days before the demobilization process. This situation proves that it is not yet clear what is
the real figure of minors recruited by the AUC, during the years of their armed activity”+.

If there is no certainty on the number of boys, girls and adolescents recruited into these
groups and if, besides, it is very likely that the amount exceeded by far the consolidated figure
regarding attention by the State, what has happened to the children that were part of these
groups? Different hypotheses have been formulated; the first states that they were removed
from the collective demobilizations and sent to others parts of the country where new parami-
litary groups operate; the second says that they were liberated and delivered directly to their
families, or left in their original communities with some sort of bonus in their pockets, preven-
ting them from receiving the specialized attention of the State and the acknowledgement of
the basic rights that is their due as victims; and the third that they were extrajudicially killed
or died in combat®s. In the matter, the High Commissioner for Peace, Luis Carlos Restrepo,

Source: General Prosecutor Office — Justice and Peace Unit. In: http://www.eltiempo.com/colombia/justicia/2008-07-13/ARCHIVO/ARCHIVO-
4374929-0.pdf

This same concern is shared by the Public Ministry. See: General Procurator Office, “Follow up to Public Policies on Demobilization and Rein-
sertion”, Bogotd, Colombia, June 2006, vol. Il, page 338.

SEMANA, “The Invisible Crime” 26 April 2008.

Eleventh Report of the Secretary General to the Permanent Council for the Support Mission to the Peace Process in Colombia (OAS/MAPP)
—May 2008, page 12. According to this Report, the consolidated attention up to December 2007 is 1,039 boys, girls and adolescents.

The analyses were made based on the information collected by the Coalition Against the Involvement of Boys, Girls and Adolescents in the
armed conflict, in interviews with boys, girls and adolescents demobilized from the armed conflict. See: A Journey through the Colombian
School from the perspective of the Rights of Infancy and Adolescence 2006-2007. COALICION COLOMBIA and CEJIL, “Report presented
before the honorable Interamerican Commission on Human Rights”, Washington D.C. USA. July 2007.
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replied to the General Procurator Office that, at the time "he did not have knowledge of a clear
study on the number of children linked to the AUC"¢.

The failure to hand over children during this demobilization process was a reality made public
in 2008. The judicial processes carried out in the previous years hid both the non-handing over
and the crime of recruitment. It was thus confirmed by the first free version audiences to the
top commanders, where the justice system did not inquire in depth into this practice; and no
responsibility was accepted for this crime. In the 63 audiences carried out to 51 paramilitaries
in 2007, the general rule was to ignore the recruitment of boys, girls and adolescents in the
groups in which they operated, reducing the problem to isolated cases that were no part of
the directives of the armed group and that were committed by the middle ranks without their
authorization®¥.

All the same, in 2008 the seriousness of the subject became obvious and this year the para-
military commander of the Bananero and Calima groups of the United Self-defense Forces of
Colombia —AUC, Ever Veloza, alias "HH" was the first to recognize responsibility for the crime
of illegal recruitment of boys and girls as a policy that covered the country since, as he said,
they were useful to “go unnoticed and do intelligence work”*4®, In his free versions, Ramon
Isaza accepted having recruited four children from North Tolima into the Self-defense Forces
of the Middle Magdalena®¢. Freddy Renddn Herrera, alias “El Aleman” confessed that the
Elmer Cardenas Group had up to 358 minors in arms and stated that before his demobiliza-
tion he returned, directly to their homes, 149 children, giving them to their families in Necocli
(Antioquia)®®. Lastly, Guillermo Pérez Alzate, alias “Julidn Bolivar”, spoke of 97 boys and girls
recruited into the ranks of the Central Bolivar Group*. According to the public statements
of alias “El Aleman”, this situation was known by the High Commissioner for Peace, Luis Car-
los Restrepo, and was a matter of agreement during the negotiations in order not to impair

El Tiempo “Paramilitaries hid the children they had in their ranks”. 13 July 2008. In: http://www.eltiempo.com/colombia/justicia/2008-07-13/
paramilitares-escondieron-a-los-ninos-que-tenian-en-sus-filas_4374907-1

COALICION COLOMBIA and CEJIL, “Report presented before the honorable Interamerican Commission on Human Rights”, Washington
D.C. USA. July 2007.

Free version audience of Ever Veloza Garcig, alias “"HH”, 26, 27 and 28 May 2008, in: Colombian Commission of Jurists, Bulletin No. 28: Series
on the rights of the victims and the application of Law 975, Justice in Colombia first, extradition later: Before being extradited, alias “*HH" and
the other paramilitaries should complete their processes before the Colombian justice. Bogota, 31 July 2008.

EL ESPECTADOR, “"Ramon Isaza confessed having recruited minors”. 25 July 2008.
EL TIEMPO, “Version of former commander on children recruited who were not delivered to the State causes uproar”. 27 August 2008.
EL TIEMPO, “Julian Bolivar’, former commander of Central Bolivar Group, accepts that he recruited 97 minors”. 28 August 2008.
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the process®2. Mancuso also said that, as part of the AUC strategy, a decision was taken to
deliver a minimum proportion of the children in their ranks in collective demobilizations®s.
To date, 1,020 cases of illicit recruitment have been mentioned during the free version inqui-
ries, and a total of 389 have been confessed.

All these declarations hinder the access to the benefits acquired within the framework of the
Justice and Peace Law, according to its Article 10.3. In this sense, the Attorney General Office
must declare not eligible those who applied to the benefits but have not fulfilled the obligation
of handing over the recruited boys, girls and adolescents and having hidden their presence in
their armed groups. All the same, until December 2008 the investigative entity had initiated
investigations in just 4 cases, when at least 3,000 could be in process, considering the number
of children attended to by the ICBF program. As the General Procurator stated in his communi-
cation to that office, "the search for truth as a mechanism to obtain restorative justice in the case
of boys, girls and adolescents used in the internal armed conflict”*5 is imperative.

Likewise, the Public Ministry recalled the need to "“individualize the subjects responsible of
recruitment within the justice and peace process in course in the national territory, determining
exactly some concepts that International Law imposes to the investigation processes in transi-
tional justice and that the new Infancy and Adolescence Code foresees within the formulae of in-
tegral protection, of the higher interest of the child and of the reestablishment of rights”®. It is
because of this that, keeping in mind the seriousness of the situation, the Attorney General
Office ordered, through Memorandum o57 of 15 August 2008, the treatment of the subject in
special sessions, instructing the prosecutors of the Justice and Peace Unit to ask the demobili-
zed about: the Convention on the Rights of the Child and its Optional Protocol, concerning the
participation of children in armed conflicts; the Geneva Convention, in relation with the prohi-
bition of recruiting minors; the Penal Code, concerning the illegal recruitment of minors under
18 years; and Law g75 of 2005, in relation to one of the eligibility requirements regarding the
handing over of all boys, girls and adolescents linked with the armed groups.

The voids of the investigation, however, are not the only elements that have fed the impuni-
ty. The extradition in 2008 of top paramilitary commanders to the United States, so that they

EL TIEMPO, “Version of former commander on children recruited who were not delivered to the State causes uproar”. 27 August 2008.
SEMANA, “The Invisible Crime” 26 April 2008.
PEACE AND JUSTICE UNIT — ATTORNEY GENERAL OFFICE, “Reply to Petition Right No. 10388". 1st October 2009.

Due to illicit recruitment of age minors, the General Procurator urges to take measures against illegal armed groups. Bogot3, 14 September
2007, in: http://www.procuraduria.gov.co/html/noticias_2007/noticias_375.html Consultation date: 16 June 2008.
Ibid.
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answer before their justice system for the crime of drug trafficking, has closed another door to
the possibilities of clarifying the crimes of recruitment. Just when the subject was beginning to
appear in the free versions, the Colombian Government extradited 16 commanders of AUC put
on trial under Law 975, with the argument that they had continued to commit offences after
demobilization®. This decision highlighted the scarce will and the incapacity of the State of
applying justice regarding the crimes against humanity committed in Colombia. In effect, in
such circumstances, and according to Law g75 itself, the Government should have taken the
paramilitaries to ordinary justice for crimes against humanity instead of giving priority to their
judgment in the United States for the crime of drug trafficking. In the words of CIDH, the ex-
tradition of these commanders "“hinders the investigation and judgment of serious crimes as es-
tablished by the Justice and Peace Law in Colombia and by the ordinary judicial procedures of the
Colombian justice. It also closes the possibilities of direct participation of the victims in the search
for truth on the crimes committed during the conflict and limits the access to the reparation of
the harm done. Likewise, this act interferes with the efforts to determine the links between State
agents and these paramilitary leaders”s8, particularly information that leads to the establish-
ment of the truth on the whereabouts of disappeared persons.

In such context, the investigation and punishment of a crime of recruitment must become a
central aspect of the justice process within the framework of Law 975 of 2005. Just a few para-
militaries who have given their versions have been inquired regarding their acts of recruitment of
children, and just 23 paramilitary commanders have confessed this crime, in spite of the systema-
tic way with which it is being perpetrated*. In such a state of things, the need to submit to justice
all those responsible of genocide, crimes against humanity, and war crimes against boys and girls,
remains latent*®. This situation is particularly relevant in the Colombian context, because of
the forthcoming lifting of the reservation to the Rome Statute maintained by Colombia for the
investigation of war crimes.

It is noteworthy that during more than five years, the Government denied the accusations made by human rights organizations in this sense,
and that suddenly acknowledged, in some way, that those accusations were true”. “The local judicial systems and the impact of the Rome
Statute”, Consultative Conference on International Penal Justice, 11 September 2009, United Nations, New York, Gustavo Gallén, Colombian
Commission of Jurists.

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, Press Release No. 21/08, CIDH expresses concern for the extradition of Colombian
paramilitaries, 14 May 2008.

Ibid.

Annual report of the Special Representative of the Secretary-General for Children and Armed Conflict, Radhika Coomaraswamy, A/[HRC/12/49,
30July 2009, paragraph 9.
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Finally, to the former obstacles must be added the fact that proper investigations have not
been made with relation to situations that began to be known through the confessions of the
demobilized. The way crimes such as recruitment were committed, the location of bodies of
disappeared persons, the formation of paramilitary structures and the identity of their accom-
plices, have not been properly investigated, especially in cases where the highest levels of Go-
vernment, security entities, and members of the national and international business sectors
are involved?®,

5.3. Measures for Truth, Justice and Reparation

“Each person has his or her own version of the truth. Government has its truth, the paramilitary groups
have their truth, the guerrilla groups have their truth, often according to what benefits them. When the
truth is related to justice it is more difficult **.

Although the Constitutional Court established the parameters to guarantee the rights of the
victims in the process of application of the “Justice and Peace” Law, the Government has
tried, through regulatory decrees and in practice, to restrict the reach of the sentence of the
Court®ss,

As regards justice, the Government has made a mockery of the rights of the victims by extra-
diting to the United States several of the top paramilitary commanders, hinder the process of
the investigations and their judgment. Although it was announced that the extradition would
not be an obstacle to the judicial processes of these paramilitaries in the country, they will not
be able to answer before the Colombian justice until they have completed their sentencesin the
United States. So far, only two of them have been condemned to more than 20 years of prison.
This could mean that the victims will have to wait a long time and that the first audiences with
the Colombian prosecutors will occur in an undetermined time. In this sense, it is imperative
that the mechanisms of judicial cooperation be effectively implemented so that the processes
within the framework of the Justice and Peace Law advance satisfactorily.

261 See the Series of Bulletins on the Application of Law 975 and the Rights of the Victims, in: www.coljuristas.org

262 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS IN THE ARMED CONFLICT IN COLOMBIA (June 2008):
Round Table with youths. Words of a demobilized youth. Bogota.

263 CONSTITUTIONAL COURT, Sentence C-370 of May 2006.
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The lack of guarantees for the victims has been another obstacle for the operation of justi-
ce. Some youths, who were recruited into the armed groups when they were children, have
expressed fear about the possibility of participating in new investigations to clarify the crime
of recruitment of which they were victims, since they do not consider that there are enough
security guarantees to carry out these investigations and, as a consequence, in principle, they
would not be willing to participate in the processes against the commanders of the paramilitary
groups or, eventually, against members of the guerrilla, because of the possible consequences
for them. Their fears have sound bases: in Valle del Cauca it was known of a displacement of 32
demobilized adolescents that chose to leave their communities due to the situation of danger
they perceived?®-.

Likewise, the massacre of 12 Afro-Colombian youths demobilized from the Calima group in
Buenaventura was attributed to members of the AUC?. "As long as the contexts of illegality
and the presence of armed factions persist, it will be very difficult for victims to join the process and
participate actively. We should not lose sight that illegal groups give rise to and create a favorable
atmosphere for impunity. Under these circumstances, the citizens affected by paramilitary violen-
ce prefer to remain anonymous, for fear of reprisals”.

On the other hand, they observed that the delivery of information to judicial authorities, con-
cerning those responsible for recruitment into the group, generates not only risks and threats
but also difficulties for their individual judicial situation, especially since the Infancy and Ado-
lescence Law took effect. Formerly, in effect, in processes to demobilized children, preclusion
was ordained, which closed the chapter of his or her life inside the group, in judicial terms.

Allthe same, since the Infancy and Adolescence Law such treatment is substantially different,
given that Article 175 establishes that the opportunity principle will not be applied to children
and youths who have participated in serious violations of human rights. Thus, from the questio-
ning of those responsible or testimonies from third parties, there could emerge facts that affect
their judicial situation, instead of contributing to determine the responsibility of the victimizer
for the recruitment. "What if one goes to the trial and other things come out, it is like committing
suicide™®.

264 Information delivered by UNICEF — July 2007.
265 Office of the United Nations High Commissioner for Human Rights (20 January 2006), op. cit. paragraph 62.
266 Support Mission to the Peace Process in Colombia — OAS-MAPP (February 2009): op. cit, page 12.

267 COALITION AGAINST THE INVOLVEMENT OF BOYS, GIRLS AND ADOLESCENTS INTO THE ARMED CONFLICT IN COLOMBIA (June 2008):
Round Table with youths. Words of a demobilized youth. Bogota.
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The former shows one of the main difficulties at the time of orientating actions to clarify this
crime and it imposes the challenge of thinking in judicial investigation strategies different from
the declaration of the demobilized child, or his or her direct participation in the processes. The
search for safe environments and security guarantees is one of the main challenges before the
permanent vigilance by the armed groups of the witnesses, victims, boys and girls and youths
demobilized from their ranks.

Additionally, the obligation to investigate the involvement of boys and girls by all groups par-
ticipating in the hostilities has been openly ignored by the State, seriously hindering the right
of victims of this crime to access justice. Since the first public cases of involvement were known
and ICBF began to receive the first demobilized children, the operators of justice have not as-
sumed with seriousness and efficacy the investigation of these facts, nor have the authorities
responsible of the attention and protection of these children been coherent with the obligation
of informing the administration of justice about these situations. The authorities ignore the
condition of victims of these boys, girls and adolescents, emphasizing their condition as vic-
timizers, with which the importance of promoting judicial investigations that determine the
responsibility of recruiters is reduced.

Finally, the cases of sexual violence against girls and adolescents in the context of the armed
conflict continue to show high levels of impunity. In the free versions of the Justice and Pea-
ce Law, 15 cases of sexual violence have been mentioned, of which only 4 have been confes-
sed?®8,

With regard to truth, although the free audiences have allowed to clarify some aspects rela-
ted with the paramilitary actions of recruitment, it continues to be a nearly invisible subject and
there is not even an approximate number of victims. It is very important to locate a significant
number of these boys, girls and adolescents, through an active search, making sure that they
are able to have access to the services of the State to which they have a right. This must be the
commitment of the High Commissioner for Reintegration. A transition process towards peace
should begin with clarifying the truth and the location and identification of all the victims, in
order to later define their needs and the way the State will guarantee justice and reparation.
The processes in Colombia have been carried out backwards: the law and the reparation de-
crees are promulgated first and then an historical commission is formed. Being this the case,
what is the use of the historical commission if its conclusions have no incidence on justice and
reparation?

268 Office of the United Nations High Commissioner for Human Rights (28 February 2008): op. cit. paragraph 6o.
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As to reparation, the Government has adopted several measures contrary to its obligations of
guaranteeing the right of victims to integral reparation. Decree 1290 of 22 April 2008, creates
the individual reparation program through administrative decision for victims of illegal armed
groups. This instrument excludes the victims of the State as beneficiaries of the program?®9, it
does not contemplate the right of victims to integral reparation®°, it does not include future
victims®, it ignores the duty of the State to guarantee access to reparation and it bases the
reparations on solidarity, foreseeing only a precarious indemnity that is confused with aid and
humanitarian assistance, with extremely long terms for their execution. The unfortunate posi-
tion shaped in this Decree is defended by the Government within the framework of the debate
on the Victims Bill, promoted by several members of parliament who seek to create a policy
that covers the victims.

With respect to indemnity, the General Procurator Office issued Directive 013/08 in June, 2008,
"by which instructions are given to the public entities and officials with direct and indirect responsi-
bilities in the processes of reinsertion and reintegration of the demobilized population, specifically
in the fulfillment of the commitments of socioeconomic benefits that the Law ordains for them”*72.
This Directive urges "the relevant authorities to take the necessary steps so that the boys, girls
and adolescents obtain the socioeconomic benefits to which they have a right. Besides, it asks
the High Commissioner for Human Rights to inform him on the hand over of children demobilized
within the framework of the negotiation process with the National Government "7,

Finally, it is worth noting the case of boys, girls and adolescents involved in the “emergent”
groups or organized armed violence, currently excluded from any possible access to truth, jus-
tice and reparation. The current legislation and policy of attention differentiates children de-

Presidential Decree 1290 of 22 April 2008. Article 2 *(...) Violations not included. Crimes against property, wealth and collective violations
or those attributable to agents of the State, are not included in the present program and will be regulated by the norms applicable on these
subjects”.

Integral reparation assumes the effective fulfillment of the principles of: restitution, indemnity, rehabilitation, satisfaction and guarantees of
no repetition (Basic principles and guidelines on the right of victims of manifest violations of international norms of human rights and serious
violations of international humanitarian law to lodge an appeal and obtain reparations, Principle 18, UN GA Res. 60/1470f December 2005)
The Decree establishes a legal framework that will only cover those victims of violations of their fundamental rights before the Decree beco-
mes applicable, which gives the impression that the armed conflict has ended and that, from that date, there will not be further reparations
for acts of armed groups. Thus, the victims of acts of groups not yet demobilized or that acting under other names commit violations after
that date, would not be covered. The breaches to international humanitarian law by guerrilla groups would not be covered after that date
either, leaving the victims of these groups uncovered by reparation.

General Procurator Office. Directive 013/08.

OmbudsPERSON's OFFICE, INTERNATIONAL ORGANIZATION FOR MIGRATIONS (2008): Ethical judicial System for the attention of boys,
girls and adolescents demobilized from illegal armed groups. Bogota.



OAL|CO——Alternate Report to the Colombian State’s Report on the Fulfillment of the Optional Protocol on the Involvement of Children in Armed Conflict

mobilized from the armed groups from those of delinquent or criminal bands. The former are
defined by their belonging to an irregular army or armed group. The latter are defined as those
who have committed a violation or are “in conflict with the penal law”. The boys and girls who
are violators¥4, when they are (socially) defined, are treated as members of delinquent groups
and in this case, although there are attention policies, they show some differences with respect
to the first group, in relation to plans and actions of reparation, and lack prevention strategies,
according to internationally recognized parameters and the regime to which they are submit-
ted is closer to that of adult delinquents than any other thing. "This subtle distinction between
illegal armed group and criminal organization implies a risk for the protection of adolescents that
demobilize from the latter as, under the current legislation and judicial operation, they would not
have the privilege of being treated by the State as victims of political violence, nor as victims of the
crime of illicit recruitment, restricted exclusively to illegal armed groups, and their destination from
the judicial route defined by the cited norms would be as subjects of the system of juvenile penal
responsibility, and not as adolescent victims to whom the principle of opportunity is applied”*.

On the other hand, the fact that delinquent bands or groups of organized armed violence can-
not be penally prosecuted for illicit recruitment of minors under 18 years is an obstacle for the
judgment of this crime, and perpetuates a war crime that cannot be dissuaded. Moreover, this
condition has been used by paramilitary groups that, which, being considered as “emergent
groups”, acquire the character of delinquent bands and not of illegal groups. It is then obvious
that if the different sectoral and population policies are not redefined so that the condition of
child takes priority over the kind of armed group to which he or she belongs (situation), the
cycles of the presence of children in armed groups and delinquent groups will be repeated and
will have mutual feedback. But, especially, it is both necessary and urgent that clear policies at
the national and regional levels concerning prevention be established and applied.

274 The new Infancy Law refers to the juvenile, and more specifically adolescent, penal responsibility.

275 INTERSECTORAL COMMISSION FOR THE PREVENTION OF THE RECRUITMENT AND USE OF BOYS, GIRLS AND ADOLESCENTS BY ILLE-
GAL ARMED GROUPS. “Second Management Report of the Technical Secretariat. December 2008, page 7.
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6. INTERNATIONAL ASSISTANCE
AND COOPERATION

6.1. Process of acceptance and implementation of the mechanism
of Resolution 1612

“Resolution 1612 seeks to go beyond words and move into concrete action™

The United Nations Security Council has issued, since the late 1990s, a series of provisions,
norms and principles that seeks to put an end to the infringement of the rights of persons un-
der 18 years of age in the midst of war*’. Resolution 1612 adopted in June 2005 formally sets
up @ mechanism aimed at supervising, monitoring and documenting the main violations to
the rights of boys, girls and adolescents in situations of armed conflict in order to obtain ti-
mely information to facilitate their future protection, the Monitoring and Reporting Mecha-
nisms (MRM). Several State members of the United Nations are urged to apply this mecha-
nism. Some countries were already on the agenda of the Security Council, such as Ivory Coast,
Burundi, Democratic Republic of Congo, Somalia and Sudan, while others where not on the
agenda, such as Birmania, Nepal, Philippines, Sri Lanka, Uganda and Colombia. The Resolution
is applied automatically to the first group of countries (See Annex | of the Resolution), whereas
for the second group, it requires the explicit approval on the part of the States (Annex Il of the
Resolution).

276 Declaration of the Special Representative of the Secretary General on the issue of Children and Armed Conflict, Ms. Radikha Coomaraswamy
in the open debate of the Security Council in 2006.

277 Resolutions 1261 of 25 August 1999; 1314 of 11 August 2000, 1379 of 20 November 2001; 1460 of 30 January 2003, 1539 of 22 April 2004; 1612
of 2005.
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Consequently, the Secretary General of the United Nations invited the countries listed in An-
nex Il to accept the mechanism in order to “ensure the fulfillment of the local and international
norms that protect children affected by armed conflicts”*®. However, several countries postpo-
ned their acceptance arguing various concerns regarding the same.

“Colombia and the Philippines tend to view the working group as an open door for inclu-
sion in the agenda of the Security Council. A strong advocacy effort is required to convince
them that cooperation with the Special Representative of the Secretary General (SRSG)
to implement a special monitoring team and a working group will serve their own interest,
that the special team and the working group must work in close consultation with them,
and that the approach will focus on the use and the recruitment of child soldiers. To this end,
the governments of those countries are encouraged to receive the visit of the SRSG"*.

Conscious of the importance of a mechanism as the one proposed in Resolution 1612 to move
forward in the protection of boys, girls and adolescents in armed conflicts, since its issuance,
human rights organizations and some United Nations agencies initiated a dissemination and
an appropriation process of this instrument in order to prepare the way for the acceptance of
the Monitoring and Reporting Mechanisms by the Colombian State. Likewise, with the support
of international organizations such as the International Coalition to end the use of child soldiers
and the Watchlist on Children and Armed Conflict, they promoted a strategy to influence the
diplomatic corps and international organizations in order to disseminate the contents of the
Resolution and to set the bases for the formation of an eventual Special Alert System and Sub-
mission of Reports or a Special Country Task Force in Colombia (CTF). This is how these entities
made up a working team after UNICEF officially reported the approval of the Resolution in
November 2005.

The coordinated work of this working group represented a significant progress towards the
expansion of the protection framework for children victims of the armed conflict and made
possible to attain significant achievements such as the following:

278 V Report of the Secretary General of the United Nations on the issue of Children and Armed Conflict, United Nations document A/59/695-
S/2005/72 of g February 2005.

279 Presentation of the French Delegation to the United Nations during the Wilton Park conference on children and armed conflict. “Achieve-
ments and projections of the working group of the Security Council on children and armed conflict”, 20 March 2007 (non-official transla-
tion).
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+ Opening of communication channels and influence so that the subject would be incorpora-
ted in the agendas of United Nations Agencies in Colombia as a priority subject.

« Analysis of the six categories used by the Secretary General in his reports, according to the
context and the most significant violations of the rights of children in Colombia.

» Preparation of a guide for data collection that involves various local, regional and national
actors.

« Expansion of the efforts aimed at data collection, search and analysis on the situation of chil-
dren victim of the armed conflict.

« Consolidation of relevant information in each of the categories of the Secretary General's
Report.

« Collective analysis of the information proposing joint actions and issuing recommenda-
tions aimed at state entities responsible for the subject and to the international community,
among other relevant actors.

+ Periodic submission of information to the Security Council as input for the objective evalua-
tion of the evolution of the situation within the states.

+ Organization of verification missions on the human rights situation and the humanitarian
rights of boys, girls and adolescents in five regions of Colombia.

« Initiation of a sensibilization and training process with local organizations in several de-
partments.

« Qualification of the coordination among United Nations agencies, civil society and the Public
Ministry.

For its part, the Special Representative of the Secretary General of the United Nations on the
question of children and armed conflict, Radhika Coomarawamy, made two visits to Colombia
in order to initiate a dialogue with the government on the implementation of the MRM and
to hold meetings with state officials, boys and girls victims of the armed conflict, agencies of
the United Nations System, international cooperation and civil society organizations to learn
about the situation endured by the country.

In spite of the strong political advocacy at the national as well as at international level, the
process initiated since 2005 in Colombia faced difficult moments due to the Government's he-
sitance to accept the MRM, given concerns related to the following presumptions:
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Entry in the MRM heightens the attention of the Security Council towards Colombia in the con-
crete case of boys and girls affected by armed conflicts, which requires greater efforts on the
part of the State to respond to the situation.

Acceptance of the mechanism implies acknowledging that there is an internal armed conflict in
Colombia which seriously affects children due to the actions of all armed groups that take part
in hostilities.

Upon setting up an undifferentiated MRM for the situations contemplated in Annex | and those
in Annex ll, the “situations of boys and girls in those armed conflict situations are put at the
same level”. Thus Colombia is placed next to countries such as Sudan or the Democratic Repu-
blic of Congo, as one of the states where more children are involved into armed groups, which
does not correspond to the official version of the situation.

The information on Colombia included in the last Report of the Secretary General clearly shows
once more the seriousness of the violations committed against boys and girls, not only by the
guerrillas and paramilitary groups but also by the State Security Forces, which are identified as
part of the conflict responsible for the indirect involvement of boys and girls.

The statement in the Secretary General’s Report about the persistence of involvement of boys
and girls by paramilitary groups and “new groups” goes against the government’s campaign
to demonstrate that paramilitarism has been dismantled in Colombia. In an open debate on 12
February 2008, on this subject, the government stated that: “Out of the 11 self-defense groups
listed in Annex Il of the Report presented in February 2005, only two groups appear in the Seventh
Report and at this time, these are practically dismantled. With the disappearance of the armed
self-defense structures, the danger of forced recruitment by them has disappeared"” 2°.

On the other hand, acceptance of the MRM opens the door for the Security Council's working
group to adopt measures vis-a-vis the situation of Colombia and its “tool-kit”, such as: “prohi-
bition to export or supply small arms and light weapons and other military equipment and military
assistance against the parts in armed conflict situation that may be submitted to its consideration
and which may constitute a breach of applicable international law in relation to the rights and
protection of children in an armed conflict”®.

The continuous call to state members, the SRSG, international NGOs and the Security Council
itself to “issue concrete responses vis-a-vis the parts included in the Secretary General’s list which
have repeatedly been pointed to as responsible of the crime of recruitment of boys and girls”, has

280 Open debate in the Security Council of the United Nations, 12 February 2008, New York.
281 Resolution 1612 of the Security Council.
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generated concern as this represents the possibility of referring situations to the International
Criminal Court, which in the case of Colombia, will have consequences once the seven-year
reserve to the Rome Statute is raised.

However, in spite of the described fears and preventions, the Colombian Government forma-
lly accepted Resolution 1612 in December 2008. Thus, since January 2009 a Country Task Force
(CTF) operates in the country. The CTF is made up by United Nations Agencies with presence in
Colombia, three NGO delegates and the Ombudsperson’s Office. As a result of the application
of Resolution 1612 in Colombia, the Secretary General of the United Nations presented its first
report on children and the armed conflict in Colombia on 28 August 200g.

6.2. International cooperation in relation to the application
of the Optional Protocol

“We call upon the international community in general and particularly friendly countries to continue
supporting the process and call upon the parties to initiate again a dialogue for the negotiated politi-
cal solution to the conflict, guaranteeing the participation of victims of crimes against humanity and
war crimes, as well as the whole of society so that the structural causes of violence can be gradually
solved ™.,

The international community has had a fundamental role in the evolution and development of
the Colombian armed conflict. State actors such as Brazil, Cuba, Ecuador, the United States,
Mexico, Nicaragua, Venezuela; and international organizations such as the Andean Commu-
nity (CAN), the Rio Group, the Organization of the United Nations (UN), the Organization of
American States (OAS), the South American Union of Nations (UNASUR), the Inter-American
Development Bank (IDB), the World Bank (WB), the Andean Promotion Corporation (CAF) and
the International Monetary Fund (IMF) have developed significant work related to the armed
conflict and its impact on civil society.

The following are some of the initiatives undertaken by the states, international organizations,
international cooperation organizations in the framework of the Colombian conflict: Humanita-
rian and peace agreements; mediation with armed groups; support to reintegration and demo-

282 COLOMBIA-EUROPE-UNITED STATES COORDINATION (December 2007): Declaration of the National Assembly, Bogota.



(=)
[e2]

Alternate Report to the Colombian State’s Report on the Fulfillment of the Optional Protocol on the Involvement of Children in Armed Conflict ——e—@———0O

OALICO

bilization processes; assistance to victim communities; the fight against drug trafficking; mea-
sures in favor of truth, justice and reparation; financing of the democratic security policy. Some
concrete commitments that at present acquire special relevance are: the presence of the UN in
the country®® with offices such as UNICEF, UNHCHR, ACNUR, OCHA, UNIFEM; the peace labo-
ratories such as the flag project of the European Union?%; the OAS/MAPP mission to support the
peace process in Colombia; the support of European states related to attention of victims, the
reintegration process and the consolidation of a national commission on reparation; the role of
cooperation financed through numerous international NGOs in relation to the restitution of the
rights of the society affected by the armed conflict in relation to food security, health, housing
and education; and the support of the United States to the military strategy of the current Go-
vernment, mainly through Plan Colombia. Within these interventions, some have been more
successful than others with regard to contributing to the construction of peace in Colombia. For
example, human rights organizations of civil society value the work and support obtained of the
UN international cooperation. However, other initiatives such as Plan Colombia and the Peace
Laboratories are seriously questioned in terms of their actual interests and effects.

With relation to boys, girls and adolescents, victims of the armed groups, the role played by
some countries such as Canada, Holland, Norway, the United Kingdom and Sweden as well
as international cooperation organizations such as the European Commission (Mainly through
UNICEF, UNHCHR and IOM), an the United States Agency for Development, USAID stand out.
The above mentioned have been directly involved in the resocialization processes of victim
boys, girls and adolescents and the strengthening and implementation of a public policy regar-
ding protection and prevention. To this end, they have provided technical support and other as-
sistance to strengthen the country’s capacity to implement public policies, plans and programs
that guarantee the rights of children affected by the armed conflict.

However, it is clear that this cooperation on behalf of victim boys, girls and adolescents is set
in the framework of policies for promotion of the millennium goals, acting within a humanita-
rian and development approach without political responsibilities. In other words, the coopera-
tion does not debate topics that could be questioned at the political level, such as the effects
of democratic security on the recruitment of children, or the total requirement for the full truth
regarding the failure of paramilitary groups to hand over persons under 18 years of age. In this

283 Colombia is one of the States that have a larger presence of United Nations Agencies in the world. There 24 between Programs, Funds,
Regional Commissions, Specialized Agencies, Offices of the Seretariat, Inter-Agency Programs and allied organizations.

284 The Peace Laboratories are financed by the European Union since 2002 in Santander, César, Bolivar, Antioquia, Norte de Santander, Narifio,
Cauca, Meta, Sucre and Bolivar to be finalized in 2010.
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sense, it is noted that in the last few years, international cooperation has lost power for political
influence, probably due to its loss of autonomy in the framework of the current Government.
Additionally, civil society questions the support of organizations such as the IOM or USAID,
precisely because they have shown a weak political position that does not measure correctly
the costs and responsibilities of the actions that they declare, when they support some state
programs that in their view have a partial understanding of the context. A good example is
the Intersectoral Commission for the prevention of recruitment and the use of boys, girls and
adolescents by organized illegal armed groups which is currently financed by UNICEF, USAID
and IOM and the guiding principle of which disregards the responsibility of the armed forces
in the involvement of persons under 18 years of age in the armed conflict. This is an omission
discussed by civil society which openly disregards part of reality.

It is also observed that financing of national policy on protection and prevention of the par-
ticipation of boys, girls and adolescents in the armed conflict is essentially based on interna-
tional cooperation, mainly on the support provided by UNICEF, IOM and USAID. An analysis of
the budgets of the ICBF Attention Program and the Technical Secretariat of the Intersectoral
Commission shows that most of the resources are provided by international cooperation with
a minimal contribution of the State. In relation to the ICBF attention program it is noted that
while, between 2005 and 2008, the institution invested a total of 19 billion pesos from its own
budget, the international cooperation for the same period amounted to 31 billions provided
by IOM, UNICEF, the European Union, ILO and the Madrid Autonomous Community?®5; that is,
62% of the total investment in the program. Furthermore, 78% of the budget of the Technical
Secretariat of the Intersectoral Commission for 2008 and 2009 was provided by IOM, UNICEF
and Canadian International Development Agency, (ACDI), while the state contribution through
ICBF amounted only to 22%62%¢.

It is therefore a matter of concern that the international cooperation should assume such a
significant responsibility when its main goal should be to complement efforts. This comple-
mentarity should contribute to the efforts of a State that is aware of its obligations and fully
responds to them. Currently the opposite is the case, where it seems that the international
cooperation provided to the State and civil society has taken over many of the tasks that, ac-
cording to Law, are responsibility of the State to guarantee.

285 INSTITUTO COLOMBIANO DE BIENESTAR FAMILIAR “Response to right to petition No. 1758142020"0f 30 September 2009.

286 INTERSECTORAL COMMISION FOR THE PREVENTION OF RECRUITMENT AND USE OF BOYS, GIRLS AND ADOLESCENTS BY ILLEGAL
ARMED GROUPS “Response to a right to petition submitted by the Coalition against the Involvement of Boys, Girls and Youths in the Colom-
bian armed conflict, submitted on 8th September 2009". September 25, 2009.
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Lastly, it is worthwhile to mention the focalization of resources. In order to comply with the
procedures of the Paris Declaration on the Efficacy of Development Assistance?®, the resources
of international cooperation are channeled through the Colombian national budget. For this
reason, in 2005, the Government issued Decree 2467 by which it created a new entity called
Presidential Agency for Social Action and International Cooperation, which incorporated the
former Colombian Agency for International Cooperation, the Social Solidarity Network and the
Peace Investment Fund. However, this new strategy, which aims at “efficacy of support”, is
not regarded positively by all. “The fact is that this form of cooperation is aimed, indirectly, to
the war. To explain this statement, we can use a simple example. If a state has a budget of 100
and spends 6 to finance the war, these 6 are diverted to finance social expenditure such as health,
education and environmental sanitation. If the international cooperation takes over the partial
financing of this social expenditure, which cannot be taken care of properly because part of the
national budget is allocated to the war, then the war is being financed indirectly. This is what is
happening in Colombia"?®¢.

Plan Colombia as emblematic example of actions that are contrary to human rights

“In my farm I had 24 hectares of coca. Now I do not have any coca plants because I signed a pact with
the Government to eradicate what I had. I used all my resources in 16 hectares of palm for the produc-
tion of palm hearts and they were sprayed”. “They give us a plant to grow in our farm and a month later
they spray it. What do the Colombian and the US Governments want in our Putumayo? A desert”®.

Plan Colombia has been the fundamental strategy through which the United States has suppor-
ted the country in a double purpose: the fight against drug trafficking, and the fight against te-
rrorism>2®. “To this end, the United States has spent over $6 billion dollars since 2000, approximately

287 ORGANIZATION FOR COOPERATION AND ECONOMIC DEVELOPMENT (2005): Paris Declaration on the Efficacy of Development Assistan-
ce, Paris.

288 DAVIDE BOCCHI (2009): “Analysis of the European Union foreign policy during the 2002-2008 period towards a negotiated solution to the
Colombian conflict”. For consultation: Javeriana University library.

289 Testimonies given by members of the Putumayo community. En: ASSOCIATION FOR ALTERNATIVE SOCIAL PROMOTION (MINGA) AND

CONSULTANCY FOR HUMAN RIGHTS AND DISPLACEMENT (CODHES) (November 2004): Report of the observation mission on the effects

of Plan Colombia in the departments of Narifio and Putumayo. Bogota.

Initially it was conceived as a strategy to fight drug trafficking and later, after September 11, 2001, it involved the fight against the three

Colombian armed groups that were on the “terrorist lists” then. The project became a counterinsurgency project, called “a unified campaign

against drug trafficking, terrorism and other threats to the Colombian national security”, according to the text of the law. Then in 2005 it is

oriented to what they called, the “regional hemispheric security”.

o
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80% on the Colombian armed forces"** and the remaining 20% in economic and social assistance
programs (peace, human rights protection, forced displacement, food security, among others).

Today, nine years after its initiation, its failure is evident. Its results are striking. According to
the United Nations world report on drugs presented in 200822, in spite of the fight against drug
trafficking conducted by the two countries, the United States has the first place as the nation
with the highest consumption of narcotics in the world, and Colombia registers a 27% increase
in illicit crops for the year 2007°%3, thus producing 55% of the cocaine consumed in the planet.
As to the fight against terrorism, the results are not encouraging either: the groups listed as
terrorist survive, the conflict continues and armed organizations and groups mutate and multi-
ply, which demonstrates the limitations of the military strategy. The plan has not only failed in
terms of obtaining the stated objectives. It has failed because it has implied negative effects in
relation to: violations of human rights; military control of the United States in the territorys,
it has had environmental effects on the water, air, medicinal plants and subsistence crops due
to spraying; it has created health risks and risks for the food security of peasant and indigenous
populations due to spraying and manual eradication; failed social pacts for crop substitution;
and paralysis of the local economy “... the plan has been a waste of resources. The cocaine ente-
ring the United States costs the same as eight years ago, in some places it is cheaper and easier to
get. Aerial spraying has caused an environmental disaster and it has harmed the health and crops
of poor Colombian peasants while the quantity of coca leaves grown has been constant. This sug-
gests that Plan Colombia has very little impact on any fluctuation on the price"2%.

Acknowledging the limited impact of this policy to fight terrorism and drugs, Phase Il of Plan
Colombia proposed to reduce the amount aimed at military assistance seeking to strengthen
the social component. This unleashed a perverse logic in favor of the so-called “social recovery
of the territory”. This new approach based on the “Integral Action Doctrine” presupposes civi-

291 Letter sent by North American organizations to President Barack Obama. march 2009. Available in: http://www.ajpl.nu/radio/index.
php?option=com_content&view=article&id=627:fin-al-plan-colombia-y-a-la-fracasada-sguerra-contra-las-drogass&catid=77:comunicados
&ltemid=177

292 OFFICE AGAINST DRUG AND CRIME (2008): World Report on Drugs. See in: http://www.unodc.org/documents/wdr/WDR_2008/WDR_2008
Spanish_web.pdf Pp. 17

293 In 2007 the total surface with coca plants in Bolivia, Colombia and Pery increased 16% to 181,600 hectare. See: OFICINA CONTRA LA DROGA
Y EL DELITO (2008): Op. Cit. Page 69

294 Currently the installation of 7 strategic military bases in Colombia is being negotiated. This, in addition to the 3 already occupied, would give
a total of 10 military installations occupied and used by the United States Armed Forces.

295 Letter sent by North American organizations to President Barack Obama. March 2009. Available at: http://www.ajpl.nu/radio/index.
php?option=com_content&view=article&id=627:fin-al-plan-colombia-y-a-la-fracasada-sguerra-contra-las-drogass&catid=77:comunicados
&ltemid=177
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lian military and intelligence actions which suit the two countries with the purpose of, on the
one hand, guaranteeing hemispheric security in the region; and on the other, recovering the
territory socially and militarily>*®. As the Ministry of Defense declared: it is understood as “a set
of principles which must orient the coordinated action of the legitimate force with the social action
of the State and civil society. The objective is to execute, in the next 3 years, sources corresponding
to the defense sector in community welfare projects in areas not yet reached by the State and
where the State Security force (PF) is already present. This does not replace the social action of the
state but allows social efforts to gain time"297.

The combination of military and civilian actions within a predominantly military strategy is a
subject against which Colombian human rights organizations have shown emphatic disagree-
ment because it disregards the principle of distinction between civilians and combatants, it puts
at risk the autonomy of civilian authorities affecting the basic principles of a Social State with
Rule of Law, and it subjects social policies to war parameters. How can tasks related to social
policies and economic, social and cultural rights be assigned to the military forces supported by
Plan Colombia since these tasks are not within their mandate and do not correspond to them,
particularly when these forces have the worst record of human rights abuses in the Americas?

According to the final declaration of the National Assembly of the Colombia-Europe-United
States Coordination of social organizations and non-government human rights organizations
(CCEEU) that took place in December 2007, the so-called “social and military recovery of the
territory” is the strategy that has been used to justify systematic human rights violations, ex-
tra-judicial executions (the so-called “false positives”) and persecution of social organizations
opposed to the Government and severely stigmatized and branded as terrorists. Likewise, the
scheme considers acceptable that the national social policy resources and the contributions of
international cooperation end up aligned in accordance with the democratic security policies
and the war strategy. The Integral Action Doctrine constitutes the “dismantling of the principles
of the Social State with Rule of Law and giving up the search for peace and peaceful coexistence
by means of negotiation”*,

296 See: “Integral Action as a war strategy- “365 days of work make the difference”. 4th July 2008. At:: http://elyacare.wordpress.com/2008/07/04/
la-accion-integral-como-estrategia-de-guerra-365-dias-de-trabajo-que-hacen-la-diferencia/

297 MINISTRY OF NATIONAL DEFENSE (2007), “365 days of work make the difference”. Annual Report of the Ministry of Defense. July 2006-July
2007, Bogota, Page 2.

298 COLOMBIA-EUROPE-UNITED STATES COORDINATION (December 2007): Op. cit.



7. CIVILSOCIETY INITIATIVES

“It is a matter of concern that some high level Government officials have continued the practice of publi-
cly branding human rights defenders and trade union leaders as sympathizers of guerrilla groups™”.

Taking into account that the policies implemented in the country in relation to the prevention
and protection of children in the context of the armed conflict are neither sufficient nor ade-
quate to respond to the demands of this population at serious risk, civil society has taken the
initiative by seeking to foster a response that is more appropriate to the context and needs.
This has implied that civil society has transcended its role as social watchdog to take on a lea-
ding role in carrying out actions in the spaces left unattended by the State.

It is precisely dissatisfaction with the social and economic situation, injustice and inequity
what has motivated social struggle to expand during the last six and a half years of the Uribe
Government. According to one of the most recent CINEP3® reports, an unprecedented growth
of the movement is recorded; in 2007 reached the greatest peak observed since 1975. The pre-
ceding is noteworthy, particularly if we take into account considerations such as the following:
Colombia is the country with the highest number of murdered union leaders in the world and
that everyday human rights defenders are subject to threats, intimidation and persecution.
The Government and the national armed forces have disqualified the work of the social move-
ment continuously and rashly. This motivated the pronouncement of the Office of the United
Nations High Commissioner for Human Rights (UNHCHR) in several press releases published
in 2008 and in its annual report. Likewise, the Special United Nations Rapporteur for human
rights defenders, Margaret Zekaggya, in a declaration in September 2009, based on her visit

299 Office of the United Nations High Commissioner for Human Rights (19 February 2009): Op. cit. Paragraph 75.

300 CENTER FOR POPULAR RESEARCH AND EDUCATION, CINEP (June 2009): Social Protest 2002-2008: The public policies of Uribe Vélez are
questioned. Bogota.
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to the country, stated that “A fundamental reason for the insecurity of human rights defenders
is rooted in the systematic stigmatization and finger pointing that they are subjected to by Gover-
nment officials"3**. However, the social struggle persists and becomes stronger in favor of the
exercise and demand of the rights of the most vulnerable populations and the end of the armed
conflict.

"The social sectors that have expressed themselves in the public arena during this period in-
clude a wide number of actors that have been changing, not only due to the dynamics related
to neo-liberal policies and the violation of civil, political, social and economic, cultural and third
generation rights, but also due to the partial displacement of the national political scenery from
the trade unions (which historically had taken on the role of main actors in social protests) and due
to the emergence of new actors: indigenous groups, Afro-Colombian populations, women, LGTB,
students, human rights NGOs, in many cases, with young people as the underlying social group.
Likewise, and beyond the insertion of new actors who gain visibility in protests, a change was
noted as the triggering factor in most of these social protests and that was the war, a generalized
fatigue and hatred caused by the continuation of the internal armed conflict”s°.

Among the actors that came into the scene, the emergence of boys, girl and adolescents
immersed in the armed conflict has motivated NGOs, churches, universities, schools, trade
unions and other entities to undertake initiatives on behalf of their protection and care. The
role they have played has been fundamental in tasks such as:

Acknowledging the participation in the armed conflict as a “socially problematic situation”3
that requires the attention of the State, civil society and the family.

Placing the subject on the public agenda demanding that protection and prevention actions
be taken

Influence before the executive, legislative and judicial powers in order to ensure that they
safeguard the respect for the human rights of boys, girls and adolescents according to inter-
national standards and international humanitarian law.

301 PERMANENT ASSEMBLY OF CIVIL SOCIETY FOR PEACE “No more wire-tapping or stigmatization against human rights and peace defen-
ders”. Bogota, 22 September 2009.

302 CENTER FOR POPULAR RESEARCH AND EDUCATION, CINEP (June 2009): Op. cit. Page 8

303 Problematic social situations are conceived as “those in which society in its majority perceive a social problem as relevant and considers that
the political regime must face it through public policies”. Vargas Velasquez, Alejo (1999): The State and Public Policies. Aimudena Editores.
Bogot4, page 58.
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+ Development of protection mechanisms for boys, girls and adolescents in high risk situation
and imminent risk from armed groups.

« Development of prevention mechanisms through programs that demand their rights to edu-
cation, protection and creative use of free time.

There are many successful social experiences that, in spite of stigmatization and finger-po-
inting, keep on resisting and searching for integral alternatives that reduce the impact of the
armed conflict on boys, girls and adolescents. The following are some emblematic examples in
relation to the subjects dealt with throughout this report.

7-1. On Prevention

Boarding schools in the lower Putumayo

Boarding schools were a protection strategy created in 2007 by educators and parents in the
lower Putumayo municipalities to protect tens of boys, girls and adolescents from three se-
rious problems: 1) the food security crisis resulting from spraying and the action of manual coca
eradicators who literally destroyed subsistence crops; 2) lack of attendance of boys, girls and
adolescents to educational centers; and 3) the risk of involvement in armed groups that besie-
ged and harassed the boys, girls and adolescents at their home, from where they were “literally
snatched from their families"** and in the roads from their homes to school.

The response required families to send their children to the school premises which had been
“adapted” as boarding spaces, so that the lack of food and the need for protection from the
armed groups could be met. In April 2008, the existence of 4 boarding schools that grouped
approximately 214 boys, girls and adolescents between the ages of 10 and 17 were reported.

These boarding schools operated for over two years in conditions that were truly deficient. The
classrooms were used as such during the day and at night they were converted into bedrooms.

304 Testimony of a teacher, registered in the follow up mission to the communities and social projects in the Lower Putumayo, conducted by
more than 14 national and international organizations in April 2008.
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There were not enough mattresses, personal cleanliness and kitchen elements were insufficient
and many boys, girls and adolescents required medical attention. Teachers stated their need to
get information on the psychosocial area to cheer up the boys, girls and adolescents who were
sad to be away from their parents and to handle the traumas many had having been victims
of violence. In addition, they had serious problems covering the expenses of their operation.
Teachers contributed money out of their own pockets because the Education Secretariat only
provided $1,500 per child per day (Approximately US$ 0.80). In spite of all these obstacles, the
boarding schools were an effective strategy that made it possible to guarantee food security,
school permanence and the protection of many Putumayo boys, girls and adolescents from
armed groups that besieged them trying to incorporate in their ranks.

The children in the boarding schools gradually left during 2009 for several reasons: the lack
of state support had made the strategy impossible to sustain, overcrowding has reached
serious levels, and they had been attacked by armed groups that put their lives and food
security at risk3°s.

7.2. On prohibitions and related issues

Indigenous Judicial Road Map for Indigenous Boys, Girls and Adolescents in Colombia3°®

The indigenous peoples, as collective subjects that have been acknowledged and protected by
the Constitution, find, in their autonomy, the possibility of applying community specific norms
which are only limited inasmuch as they affect fundamental rights or rights of a higher rank
than those they seek to protect?*”. From this perspective, indigenous communities have been
developing a differentiated judicial road map in order to attend to the demobilization of victims
of recruitment and use by the armed groups.

305 The school vegetable gardens were ransacked or mined and the intervention of armed groups disqualified this space as a setting for protec-
tion and prevention from recruitment.

306 OMBUDSPERSON'S OFFICE, LATINAMERICAN HUMAN RIGHTS ASSOCIATION (ALDHU) AND INTERNATIONAL ORGANIZATION FOR MI-
GRATIONS (2008) Judicial System for Indigenous Peoples. Paths and return journeys for boys, girls and youths victims of political violence.
Bogota.

307 Political Constitution of Colombia, Articles 7, 171, 176, 246 and 330; Constitutional Court, Sentence T-496, Bogota, 1996
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Taking into account the impact generated by the war crime of recruitment of girls and boys
on the indigenous population in Colombia, the communities were forced to develop a spe-
cial route for the cases in which the boys, girls and adolescents, who have been victims of re-
cruitment, demobilize. Thus, the actions undertaken autonomously by these communities, in
the framework of institutional tools legally sustained on the subject, begin to be acknowled-
ged. It is important to point out that the indigenous experience makes a contribution to defi-
ning the responsibilities of state authorities with respect to the communities in the context of
the armed conflict and the approach, at least formally, of the differential basic needs of boys,
girls and adolescents demobilized from illegal armed groups.

The steps taken by the different Colombian indigenous populations, that in view of lack of
state protection and the continuous attacks against them by all armed groups, have genera-
ted the implementation of a judicial road map for the demobilization of their boys, girls and
adolescents which intends to harmonize international and internal state obligations with the
autonomous regulations of said communities. In the content of the Indigenous Judicial Road
Map prepared by the Ombudsperon’s Office, this process is described as the orientation and
organization of actions of all actors that participate in the problem in order to prevent the in-
volvement of indigenous boys and girls with the combatant groups, as well as to demobilize
them from these, so as not to be an additional victim of the armed conflict in Colombia3®®,

Emphasis on the differential treatment that must be given to indigenous girls and boys that
are affected by the armed conflict is the core of this proposal, in the application of which priori-
ty must be given to social, economic, cultural and political institutions pertaining to each com-
munity, which must be respected3.

The pedagogical guide prepared by the Ombudsperson’s Office describes the appropriate be-
haviors for each concrete situation that may arise, with emphasis on the obligations that the
indigenous authorities must take on in order to achieve the readaptation of the boys, girls and
adolescents to their traditional environment. In this sense, in addition to the general guideli-
nes established for the demobilization of boys, girls and adolescent, in the case of the indige-
nous victims of recruitment, they must surrender themselves or be handed over to their own
community. The decision to accept the return of boys, girls and adolescents by the indigenous
authority must be documented in order to have a record that provides support before state

308 Law 782 of 2002, by means of which the validity of Law 418 of 1997 is extended and modified by Law 548 of 1999; some of its provisions are
modified, Article 6.

309 International Labour Organization. Agreement No. 169 On Indigenous and Tribal Peoples in Independent Countries, Article 1, Geneva, 1989.
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authorities so that they are not affected in their rights as they may still be considered part of
the warring faction from which he demobilizess*.

Additionally, just as all other boys, girls and adolescents victims of recruitment in Colombia,
indigenous boys, girls and adolescents may demobilize before public officials, ecclesiastical au-
thorities, the State Security Forces or any individual who does not hold the representation of
his/her indigenous community. The child must then be taken to the Colombian Family Welfare
Institute3* within the next 36 hours or the soonest possible. Once in the hands of ICBF, this en-
tity has the obligation of informing the indigenous authority to establish whether the commu-
nity can assume the protection of the boy, girl or adolescent or whether, on the contrary, the
child must remain in charge of the Institution32. In any case, the indigenous cultural conditions
and the decisions of their own autochthonous authorities must always be respecteds=.

7-3. On protection, rehabilitation and reintegration

Protection Network

The attention program for boys, girls and adolescents demobilized from illegal armed groups
operated by the ICBF and the Intersectoral Commission on Prevention constitute the State’s
response for the protection of victims and for preventing the involvement of boys, girls and
adolescents with armed groups. However, these programs have demonstrated to be inope-
rative in emergency situations that require immediate action which official programs do not
offer as those require time for registration, procedures and verifications that often put victims
at greater risk. On other occasions, protection actions are not as adequate, appropriate and
effective as they should be to the particular condition of the boy, girl and adolescent in ques-
tion, because the primary interest is military and not the rights approach. In addition, this type

Supra 2, Article 7, Decree 1397 of 1996, By which the National Commission of Indigenous Territories and the Permanent Concertation Table
with indigenous people and organizations are created and other provisions are issued, Article 14; Supra 3, Article 8.

Decree 128 of 2003, by which Law 418 of 1997 is regulated, extended and modified by Law 548 of 1999 and Law 782 of 2002 on the subject of
reincorporation to civil society, Article 22.

OMBUDSPERSON'S OFFICE, LATINAMERICAN HUMAN RIGHTS ASSOCIATION (ALDHU) AND INTERNATIONAL ORGANIZATION FOR
MIGRATIONS (2008): Op. cit. page 12.

General Assemby of the United Nations, International Convention on the Rights of the Child, Article 30; Supra 2, Articles 7, 28 and 29; Supra
4, Article 14.
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of policies end up reproducing attention and assistance models that generate dependence and
hinder the development of capabilities to transform the condition of the victims and foster
their transition to full citizenship with a differential approach according to gender, ethnic bac-
kground and age.

In order to set up effective protection measures, human rights organizations such as Benpos-
ta, Justapaz and the Coalition against the involvement of boys, girls and youths in the armed
conflict, created a Protection Network which coordinates all collective efforts and acts in emer-
gency situations offering alternative practices on behalf of the integral protection of boys, girls
and adolescents who, due to their condition at risk of involvement/use and/or threats by armed
groups, require direct and immediate protection measures.

The network conducts local actions to exercise the right to defend and protect children in the
conflict; activities that promote the right to participation and strengthening of social networks
and it activates mechanisms for emergency situation aimed at protecting the life of a boy or
girl. To this end, it counts on risk assessment tools, vulnerability analysis and self-protection
models which have made it possible to identify threats and direct risks related to the use of
children by illegal and state armed groups in activities such as informants, extorsion, drug tra-
fficking and traffic of weapons; “invitations” to work for the group or become part of it; the
imposition of behavior codes; affective relations with a member of an armed group (legal or
illegal); participation in organized delinquent groups; among other threat situations.

It operates throughout the country in emergency situations that entail imminent risk to the
life of boys, girls and adolescents threatened by armed groups, and in specific areas with speci-
fic actions where the local self-protection response is strengthened. It basically foresees three
action strategies:

Protection within the community itself: The program considers that strengthening local and re-
gional initiatives and networks in which boys, girls and adolescents actively participate may
reduce and prevent risks. The program has identified some current successful practices such as
early childhood and youth clubs, parish or church groups, productive units, core support groups
and community dining rooms, which are among some of the experiences that may be suppor-
ted by the program.

Protection in the region: It is considered that some risk situations in small villages may be solved
with the transfer and establishment of the boys, girls and adolescents to municipal centers
where relatives live and where they can be guaranteed attendance to an educational center
and participation in a permanent follow up action under the responsibility of a local coordina-
tor, social or community organization and church. At this time there is still no pilot experience
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on this measure but there are adequate conditions in some regions of the country to imple-
ment it.

Protection away from the area: in cases identified as high risk, the program intervenes directly
upon the request of parents, mentors and/or supporting organizations transferring the boys,
girls and adolescents at risk to a reception center or a protection place. These centers intend to
be an alternative to “institutionalization” and are conceived as “protection spaces” that offer
the educational, social and cultural conditions for the children to develop their life project ac-
cording to the Convention on the Rights of the Child and the Paris Principles.

The application of a given modality depends of the individual risk levels and the capabilities
and possibilities in the region of origin.



8. RECOMMENDATIONS

8.1. On the political context of the country

It urges the Colombian State to:

Acknowledge the existence of an internal armed conflict that requires compliance with hu-
manitarian law and to enter into humanitarian agreements aimed at the commitment of the
parts in conflict to end the direct or indirect involvement of boys, girls and adolescents in
their ranks.

Set up adequate and effective measures to prevent the recruitment and use of boys, girls
and adolescents by all the groups that participate in hostilities, particularly, those aimed at
eradicating the acts of use of children committed by state agents.

Put an end to the practice of civil-military activities that breach the principle of distinction
against boys, girls and adolescents in the context of the armed conflict in Colombia

Develop an effective policy for the total elimination of paramilitarism. To accomplish this, all
their political and economic structures must be dismantled, their criminal activities ended,
and all public officials with any links to them punished.

Guarantee adequate conditions to the judicial power to continue with the investigations of
public officials and political leaders with link with paramilitaries.

Intensify all actions aimed at fighting impunity of those responsible for the recruitment and use
of boys, girls and adolescents, for which timely and effective investigations must be conducted.
Apply immediate measures to put an end to extrajudicial executions against boys, girls and
adolescents.

Adopt adequate measures for the prevention of forced displacement and for the protection

of persons in that condition, particularly taking into account that this factor increases the risk
of recruitment of boys, girls and adolescents by armed groups.
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Carry on with the implementation of the public policies included in the strategy to reduce
inequality and to combat poverty and indigence, giving priority attention to the victims of
the armed conflict.

8.2. On general application measures

Urge the Colombian State to:

Appropriate the content of the Optional Protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict in its own institutions.

Provide proper training to judicial officials on the need to include in all their decisions on the
topic, the content of the provisions of the Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed conflicts.

Widely disseminate throughout the country the content of the Optional Protocol to the Con-
vention on the Rights of the Child on the involvement of children in armed conflicts.
Guarantee the work of civil society organization that work in the defense of the rights of
children affected by the internal armed conflict.

8.3. On prevention

To urge the Colombian State to:

Promote investigations aimed at determining responsibilities and punishing members of the
State Security Forces for conducting military interviews of boys and girls; for ignoring the 36
hour maximum term and retaining them in military barracks or using them as guides to the
armed group’s encampments putting their lives and personal integrity at risk.

Adopt urgent measures to protect girls and youths from the sexual violence exerted by all
armed groups that take part in hostilities in armed conflict areas.

To investigate and apply appropriate penal sanctions and disciplinary measures to members
of the State Security Forces who exert any form of gender violence against girls and youths.

Implement, within public policies on prevention, protection programs for boys, girls and
adolescents in imminent risk of recruitment setting up rapid response strategies and actions
aimed at populations identified as vulnerable (demobilized persons, displaced persons, indi-
genous and Afro-descendant populations, women).
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Set up protection mechanisms for schools, providing school directors and teachers with tools
for educational institutions to be settings for protection and not for recruitment.

Make efforts to formulate policies from a perspective of public policy on childhood to make
possible to overcome the current fragmentation of discourse and aiming at integral protec-
tion.

Achieve effective development of the tasks corresponding to the institutions of the Intersec-
toral Commission for the prevention of recruitment and use of boys, girls, adolescents and
youths by illegal organized groups guaranteeing technical and financial resources for their
operation.

Promote a negotiated political solution to the conflict with the guerrillas favoring, among
others, humanitarian agreements to allow the liberation of the boys, girls and adolescents in
their ranks.
To discontinue education provided by military schools to foster educational environments
that promote values such as peaceful coexistence, human rights and the construction of pea-
ce subjects.

To urge the State Security Forces to:

Refrain from carrying out “civil-military” campaigns and programs that highlight military life
contributing to idealize militias as a life option, because they putin serious risk the boys, girls
and adolescents involved and are taken advantage of to conduct intelligence activities.

To discontinue the use of boys, girls and adolescents in military and intelligence activities
to provide information, participate in operations and identify members of the groups they
belonged to. In this sense, an emphatic call is made to stop the detention of boys, girls and
adolescents in military bases for a period over 36 hours.

To stop the use of boys, girls and adolescents to carry out support tasks such transportation
of packages and materials, domestic chores, cleaning and loading weapons, which violate
the principle of distinction and makes them susceptible to stigmatization by irreqular armed
groups.

To refrain from threatening and murdering girls and youths based on their family relations-
hips and cohabitation with members of armed groups.
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To urge the State Security Forces and paramilitary groups to:
+ Cease all stigmatization against youth groups acknowledging their right to participation and

to peaceful gathering and association.

To urge armed groups to:
» Cease all forms of association of boys, girls and adolescents to the armed conflict, as fo-

llows:

1. Paramilitary groups and new rearmed paramilitary groups, to cease all incorporation of
boys, girls and adolescents in compliance with the agreements made in the Paramillo De-
claration and ratified in Law g75 of 2005. On the contrary, they must assume the costs in
terms of loss of benefits.

2. FARC-EP guerrillas, to cease all direct and indirect incorporation of boys, girls and adoles-
cents into their ranks, and to comply with their offer to the Special Representative of the
Secretary General of the United Nations for Children in Armed Conflict not to recruit boys
and girls under 15 years of age; as well as to strive for a humanitarian agreement to free all
the boys, girls and adolescents that participate in the same.

3. ELN guerrilla to cease all incorporation of boys and girls in their ranks and to comply with
the “Puerta del Cielo” agreements, in which it committed not to recruit children under 16;
and that they also strive for a humanitarian agreement to free all the boys, girls and ado-
lescents that are part of the group.

To abstain from committing acts of torture or extrajudicial executions, or any other act that
affects the physical or mental integrity of boys, girls and adolescents incorporated in their
ranks, particularly in the case of gender violence that seriously harms girls and youths.

To discontinue all forms of use of girls and youths as combatants, informers, cooks or sexual
slaves in their ranks.

Not to commit acts of violence against girls and youths, such as contraception, forced abor-
tions, violation, sexual slavery, among others, that put at risk their sexual and reproductive
health and personal integrity.
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8.4. On prohibitions and related issues

To urge the Colombian State to:

To ensure that the interpretation of the norm favors the reinforced protection and prevalen-
ce of the rights of the boys, girls and adolescents victims of recruitment, particularly vis-a-vis
the ambiguities of Law g75 of 2005 and Law 1098 of 2006 or the Infancy and Adolescence
Law.

To expand the legal protection and prevention framework against the use and recruitment
of boys, girls and adolescents to include all armed groups that are part of the conflict, as es-
tablished in the human rights treaties ratified by Colombia. This legal framework is currently
restricted to just the “illegal armed groups”.

To repeal the authority vested by the Infancy Law on the National Police to conduct educa-
tional programs.

To apply, in all the cases initiated by judicial authorities regarding demobilized boys, girls and
adolescents, the principle of opportunity, giving priority to the superior interest of the child
and their condition of victims.

To put on a level the legal treatment of boys, girls and adolescents linked to organized armed
violence and armed groups, setting the same rights and acknowledging that the differences
are diffuse.

Adjust the juvenile criminal responsibility system to the principles and guidelines of the Con-
vention on the Rights of the Child and the international regulations on human rights, ack-
nowledging the superior interest of the child and verifying the established prison penalties.

8.5. On protection, rehabilitation and reintegration

To urge the Colombian State to:

Strengthen the Program of attention to boys, girls and adolescents demobilized from orga-
nized illegal armed groups by means of: the upgrading of the services provided regarding
restitution of rights; technical assistance; and coordination of political, organizational and
welfare operations between the State, civil society and the international cooperation with a
view to improving the program.

Train judicial operators on human rights treaties, international humanitarian law, the resolu-
tions of the Security Council of the United Nations on children and armed conflict, the Paris
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Principles, so that they may have sufficient elements to consider the concrete situation of the
boys, girls and adolescents demobilized from armed groups and to consider them as victims
and not as victimizers.

Adopt measures that facilitate the exercise of justice in the framework of application of Law
975 of 2005 such as: include questions on the crime of illicit recruitment of boys, girls and
adolescents in all ‘free versions’ and relevant judicial acts to determine the responsibility of
the authors regarding those facts; to contrast the information provided in the confessions of
commanders of these groups with the accusations of involvement in areas under their con-
trol to determine those cases that are not being confessed and the number of boys, girls and
adolescents not handed over as ordered in Article 10 of the Law; to promote investigations
in order to determine the responsibility of paramilitary groups for the disappearance of boys
and girls who were not handed over during collective demobilizations or who did not demo-
bilize individually.

Adopt a policy to fight impunity that may lead to concrete results in the investigation and
punishment of the crime of recruitment.

Set up coordination processes between ICBF and the General Prosecutor Office that may
make feasible to conduct investigations on the crime of recruitment of demobilized boys,
girls and adolescents assigned to ICBF programs, taking into account criteria of safety, trust,
collaboration and mutual support.

Require paramilitary groups to hand over all the boys and girls that belong to them and con-
tinue in their power as a necessary condition for continuation of the negotiation processes
with those group, thus complying with the eligibility requirement contained in Article 10 of
Law 975 of 2005. In case this obligation is not complied with, to abstain from granting such
groups the juridical benefits provided for in the Law.

Facilitate cooperation between the Colombian and the United States justice systems so that
extradited paramilitary commanders respond for the crimes against humanity perpetrated
while they commanded those armed groups, particularly regarding the involvement of boys,
girls and adolescents in their ranks.

Generate guarantees for victims fostering trustworthy and safe settings that allow their di-
rect participation within the processes to clarify the truth.

Set an ethical legal framework that protects boys, girls and adolescents demobilized from
"delinquent bands” or “organized armed violence” so they may have the same rights and
opportunities for resocialization foreseen for persons under 18 years of age who have
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demobilized from armed groups, taking into account the current unconstitutional state of
things, their status as victims and the superior interest of the child.

8.6. On international assistance and cooperation

To urge the Colombian State to:

« Support the efforts of the United Nations Agencies in the country so they may fulfill their
mandate.

To urge international cooperation agencies:

+ Toinclude as a fundamental item in the international cooperation strategy for Colombia the
negotiated solution to the armed conflict, currently excluded from the agenda, guaranteeing
the participation of civil society and particularly, of victims in the process.

» To demand the effective dismantling of paramilitarism in the country.

To strengthen their support to improve the quality of the institutions that constitute the Na-
tional Family Welfare System, the creation and support to monitoring systems at local level;
and the consolidation of a public policy that is made effective in budgetary allocations and
public expenditure on behalf of the rights of children.

To apply the principles of independence vis-a-vis the State and dialogue with all social sec-
tors for optimal performance in the observation of and support to the human rights situation
in Colombia.

 To set up, from its area of responsibility, protection measures to guarantee the free exercise
of human rights organizations that advocate for children in Colombia.

8.7. On civil society initiatives

To urge the Colombian State to:

+ Cease the stigmatization of the efforts made by social movements, specifically the organiza-
tions that advocate for the respect of human rights and humanitarian law in the midst of the
conflict, acknowledging dissent and protest as part of a democracy.
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8.8. On compliance by the State of the mandates of the Convention
on the Rights of the Child and the Optional Protocol
on Involvement of Children in Armed Conflicts

 To adhere to the recommendations made by the Committee on the Rights of the Child in
2006 to the Colombian State in relation to its concerns regarding boys, girls and adolescents
in armed conflict situation, particularly on:

“a) Large-scale recruitment of children by illegal armed groups for combat and also as sexual
slaves;

b) Interrogation by the armed forces of child soldiers captured and demobilized and the failu-
re to comply with the 36 hour maximum term established in the national legislation to hand
them over to civilian authorities;

¢) The use of children by the armed forces to obtain intelligence information;

d) The insufficient level of social reintegration, rehabilitation and reparation available to de-
mobilized child soldiers;

e) The number of children who have been victims of land mines;

f) Thefactthatinthe current legal framework in which negotiations with paramilitary groups
take place, the basic principles of truth, justice and reparation to the victims are not taken into
account;

g) The general lack of transparency when the aspects related to children are examined in the
negotiations with the illegal armed groups, which prolong the impunity of those responsible
for recruiting children as soldiers”s*.

« To adhere to the recommendations made to the Colombian State by the Committee on the
Rights of the Child in 2000, in relation to the implementation of “effective measures to free
and demobilize all children abducted and combatants, and to ensure that they are rehabilitated
and reintegrated to society. The Committee furthermore recommends that the State Party pass
and strictly apply legislative norms that forbid the future recruitment of children by any type of
group” 3,

314 COMMITTEE ONTHE RIGHTS OF THE CHILD: Colombia Final Observations. Document Number CRC/C/COL/CO/3. 8 July 2006. Paragraph 8o.
315 COMMITTEE ON THE RIGHTS OF THE CHILD: Colombia Final Observations. Document Number CRC/C/15/Add.137. 16 October 2000. Pa-
ragraph 56.





